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PROCEEDINGS

CHAIRPERSON MOLDENHAUER: This meeting
will please come to order good morning ladies and
gentleman. This i1s the February 8, 2011, Public
Meeting of the Board of Zoning Adjustments for
the District of Columbia. My name i1s Meredith
Moldenhauer, Chailrperson, joining me today to my
right i1s Jeffrey Hinkle, Representative of the
National Capital Planning Commission and to my
left 1s Representative of the Zoning Commission
Conrad Schlater. Copies of today’s meeting agenda
are available to you and are located to my left
in the wall bin near the door. We do not take
any public testimony at our meeting unless the
Board asks someone to come forward. Please be
advised this proceeding is being recorded by a
court reporter and is also being webcast live,
accordingly we must ask you to refrain from any
disturbing noises or actions iIn the hearing room.
Please turn off all cell phones and beepers at
this time. Mr. Secretary, do we have any

preliminary matters?
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SECRETARY MOY: Good morning Madam Chair,
there are two little preliminary matters for the
last two cases for decision but we can address
those when I call the case.

CHAIRPERSON MOLDENHAUER: Okay, fabulous
why don’t we get started with the agenda.

Appeal No. 18114

MR. MOY: Good morning Madam Chair,
Members of the Board with that the first of the
three cases for decision In this mornings session
i1s Appeal No. 18114, this of the Ward 5
Improvement Association, pursuant to 11 DCMR 3100
and 3101 from an April 21,2010, decision by the
Zoning Administrator to grant Certificates of
Occupancy these are Nos. 1001838 ad 1002471 for a
restaurant with nightclub not a sexually oriented
business establishment in the C-M-2 District at
premises 2121 Queens Chapel Road, N.E. property
iIs 1n (Square 4258, Lot 34). As the Board will
recall the Board convened to decide this appeal
on December 14, 2010, but because of a lack of

concurrent majority vote the decision was
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rescheduled to February 8. The Board reopened
the record to allow the Appellant and Parties to
Tfile additional supplemental information, the
filing deadline of January 25, 2011, those filing
are timely Madam Chair, i1n your case folders
there are 3 exhibits, the first two exhibits are
from the i1ntervener the owner of the
establishment, i1dentified as “Exhibits 32 and 34~
and from the Appellee DCRA identified as “Exhibit
33”. The Board is act on the merits of the
appeal of the Zoning Administrators to issue
Certificates of Occupancy as 1°ve stated this was
for a restaurant with a nightclub and that
completes the staff’s briefing Madam Chair.
CHAIRPERSON MOLDENHAUER: Thank you very
much we will start off on our deliberation and
1’1l just start off, obviously we read the
filings provided by the Stadium Club, by the
District and by the Appellant, and we’ll discuss
how that effects our decision, last time as the
Board recalls we were at a deadlock an impasse in

regards to making a decision, lets see 1t we
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can’t discuss this morning and see 1Tt we can make
any progress in that regard. 1°ve reviewed the
filings and 1°m looking D.C.s filing right now,
one of the questions i1s of course reviewing
whether the ZA erred and one of the cases that
they point out i1s the appeal of ANC A-6-A 17439
and 1n that case they kind of outlined the
terminology in which I think we should use iIn
evaluating a case like this and whether the facts
known to the acting ZA at the time of the
Certificate of Occupancy was issued could have
reasonably led him to believe that the proposed
use was to be a restaurant in that case here
whether the proposed use was not to be a SOBE and
in using that 1 think the questions of course are
what facts were known to the ZA at the time and |
look at the record, 1 look at the transcript back
and forth and the questioning of Matthew LeCGrant,
I look then that discussion and what physical
documents we have iIn our record and to me it
seems as though there was not the adequate or

there was an error because there was not the
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drilling down of the question of what i1s specific
sexual activities. | feel like the term was used
rather than actually the meaning of the term and
it did not go into the detail that was required
for us at this point in time to go back and look
and for us to confirm that the ZA understood all
the fact which would have been required to
reasonably lead him to believe that 1t was not a
SOBE. 1 think that there’s a lack or an absence
of many significant factors. He reviewed
information about of dress, about the physical
layout of the property where the dancers would be
dancing and he understood that the dancers would
be nude but that there was never as 1 said before
a drilling down of well as California Steak House
refers to it as the manner in which they would be
displaying themselves, the manner iIn which they
would be dancing. There was no specification in
that regard and then there were additional
evidence i1n my opinion that there was potentially
come confusion as to what exactly, you know,

qualified as SOBE and in my reviewing of the
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facts | see that Mr. LeGrant had conversations
with the Applicant and the Applicant made certain
representations but then he asked for additional
clarification and codification of their verbal
discussion in a letter that he received on April
15t and in his testimony he indicates that he
relied upon that letter and oral statements In my
opinion that letter was supposed to solidify
those oral statements and in that letter he has
the Applicant confirm that there was going to be
nude dancing but that they would be a certain
distance away from the patrons, that there was
going to be no contact between the patron and the
dancer but in no where here does he talk about
the manner of the dancing or does he talk about
the contact of the dancers themselves and so iIn
that regard 1 see that the ZA has erred. That
being said I’m just trying to abbreviate
obviously, we’ve had other discussions of this
case previously on the record, and 1”1l open it
up to other Board Members.

MR. HINKLE: Yeah Madam Chair | continue

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

to agree with your assessment to the case.

Really regardless of the testimony that we did
hear about what specified sexual activities were
occurring from the witness prior to the issuance
of the Certificate of Occupancy, | do find it a
bit remarkable that the Zoning Administrator
after having received emails from the Appellant
as well as the Appeal i1tself didn’t do additional
investigation concerning whether or not this
business i1s operating as a SOBE as defined within
the regulations so | continue to stand with the
opinion that the Zoning Administrator did err 1iIn
issuing the final C of O.

MR. SCHLATER: Thank you Madam Chair, iIn
reviewing the supplemental filings | just have a
few things to remark on there. We”ve got the
supplemental filing from the Appellant and |
think the Appellant first of all i1s under the
misimpression that i1f you have a nude dancing
establishment then you have a SOBE, 1 think we
need to be clear that nude dancing does not a

SOBE make and that there has to be the presence
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of specified sexual activities and | think where
our analysis i1s coming down Is whether the Zoning
Administrator did sufficient due diligence to
determine whether or not those specified sexual
activities actually occurred. 1 think that’s
where we defer at this point. Because | think
the Zoning Administrator in fact did an
extraordinary amount of due diligence iIn this
case, he went far above and beyond what he does
in a normal situation to investigate the future
operations of this establishment and 1 think the
record suggests that the Zoning Administrator had
detailed knowledge of the definition of a SOBE, I
mean 1 think he demonstrated that he understood
exactly what the legal test was. He brought in
the owners of the establishment and interviewed
them about the operations of the establishment,
he asked them specifically about whether or not
there would be touching going on i1n the
establishment, he made a differentiation between
the ABRA Regulations and the Zoning Regulations,
all of this i1s within the testimony that he gave
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before us. 1 think there’s ample evidence iIn the
record that Mr. LeGrant did sufficient due
diligence and I could go through all the facts
but I think we’ve hashed i1t out pretty well up
here In our previous decision. Nothing In the
record has changed my view of the case. 1 think
that Mr. LeGrant was correct In issuing the C of
O, I do think that subsequent facts came to light
that may give rise to the need for an enforcement
action but I think that’s different from whether
or not he issued the C of O In error. So my
opinion Is he issued the C of O correctly and
that maybe enforcement action was warranted once
certain facts were brought to light, that’s where
I’m at, thank you.

CHAIRPERSON MOLDENHAUER: Thank you, 1
think that based on the supplemental materials
unfortunately we’re still at an impasse, | see, |
agree with your point in regards to the fact that
all nude dancing i1s automatically a SOBE. 1
think the question is what then i1s, what then

makes up specified sexual activities and did the
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ZA understand that at the time and obviously you
know we can ask the ZA questions now and he had
an understanding of the definition but as | said
earlier I think that using the term to define
something continuously does not to me present
evidence that someone completely understands the
definition and the lack of specific questions
that go to California Steak House or other
examples of understanding the peeling away of the
oniton of what does that mean, what does specific
sexually activity mean. |1 think that i1s where |
see the ZA erred 1In regards to what I can look at
now In regards to what he had or the knowledge
that he had at the time to make that reasonable
decision as to the fact that this was not a SOBE.
MR. SCHLATER: Madam Chair, does it
inform so In that analysis, In the record we have
Mr. LeGrant saying, you asked Mr. LeGrant
specifically and just kind of going down the same
path you definitely believe that dancing would
not include any potential touching of any women’s

parts or any personal parts, and Mr. LeGrant said
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yes that’s my understanding, | mean, 1 guess what
I’m asking Is what more do you need to know, what
other i1nformation did he need to say on the
record that would have demonstrated to you that
he had done sufficient due diligence to back up h
is claim that this was not a SOBE?

CHAIRPERSON MOLDENHAUER: 1 think that
there was a need for information about the manner
in which they would be dancing, there was
specification about what they would be wearing
but there was no in regards to how California
Steak House, talking about the manner iIn which
these women danced and I think all we can do 1s
look at the past precedence in the past cases
which tried to evaluate, I think a horrible
definition, and the definition which needs to be
written by the Zoning Commission, 1 think we said
that last time and 1’11 say it again, | think the
Zoning Commission needs to review this definition
maybe even sooner than the general rewrite. |1
think there needed to be more evidence especially

In regards to know that he asked for a letter, he
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obviously didn’t think that the conversation was
sufficient enough, he asked them for a letter to
clarify and to confirm that conversation, and
that letter does not talk about the conversation
In regards to what the understanding was at the
time for touching, the dancers touching
themselves, nor did i1t talk about the manner in
which the dancers would be performing.

MR. SCHLATER: But on the record he said
he undertook that they would not be touching
themselves, so shouldn’t that be sufficient, it
doesn’t need to be located in the letter.

CHAIRPERSON MOLDENHAUER: What 1°m saying
iIs that obviously 1 think there’s one, whether he
said that one aspect, he also did not talk about
the manner, so that’s an error | see.

MR. SCHLATER: 1 don’t think that
question was directly posed to him, do you think
it would be helpful to pose that question to the
Zoning Administrator and see 1t he understood
that specific fact.

CHAIRPERSON MOLDENHAUER: 1 don’t think
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we need to pose every single question 1 think
when we ask him what things did you consider and
iT he lists out a lists of A through E of things
he considered, which he did and which we asked
him, what did you consider? He said I considered
our conversations, | considered the nature of
their dress, 1 considered the plans. | don’t
need to feed him the answer by asking him the
question in such a pointed way that he would then
respond In potentially recalling something that
maybe he didn’t naturally recall when | asked him
more general or when either the D.C. Attorney or
the any of the other parties ask general
questions. 1 don’t think that 1t’s my job to ask
a specific question, | think that 1T you ask the
general question and they outline multiple
factors which they considered and they don’t
outline the specific factor i1t then that the
absence of that statement is iIn and of itself a
question of did they fully understand the
definition, 1 think again here i1s the question of

drilling down on this definition, you can’t just
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use the term | understood specified sexual
activities, | want to see that he understood what
that meant because i1t’s very unique It’s not
about just nude dancing as you said and that’s
potentially an error that the Appellant has iIn
their brief, 1 felt that their brief was not as
helpful because they were just kind of pointing
out well nude dancing i1sn’t absolutely a SOBE,
it’s not. Even I think the ZA was asked the
question outright on the transcript, i1Is nude
dancing a sexual specified activity and he out
rightly said no but he didn’t elaborate, he
didn’t say no but as you know California Steak
House indicates nude dancing can rise to the
level of specified sexual activity depending upon
the manner In which these women display
themselves. To me that would have i1llustrated
that he did not have an error in how he evaluated
it.

MR. SCHLATER: 1 would just say | think
the record demonstrates that he had very good

working knowledge of the regulation and 1 feel
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like we’re holding him to a higher standard
because this 1s a SOBE to demonstrate with belt
and suspenders that this was not a SOBE,
basically say did you go through the check list
of all the activities that possibly could have
been specified sexual activities and demonstrate
that those were not going to occur on site. |
think, I°m not sure why we’re setting such a high
hurdle for the Zoning Administrator in this case
because he clearly understood the regs, he
understood what the test was, he explained the
regs to the Applicant and then the Applicant
certified in his C of O Application that he would
live within the definition of the nightclub with
the nude dancing, so I don’t know, I°m just
worried that we’re going to set a precedent here
that for all future C of O’s that the Zoning
Administrator is going to have to do a huge
amount of administrative due diligence to
demonstrate the use iIs correct on a Certificate
of Occupancy.

CHAIRPERSON MOLDENHAUER: Just to
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respond to that last point and then 1 think we’ll
wrap up here. 1 don’t think that we’re asking
Matt LeGrant or the Zoning Administrator to have
a higher standard, 1 think that iIn a restaurant
situation or a fast food establishment there’s a
questionnaire which the Applicant fills out and
answers questions because 1t may not be clear
from the diagrams or from the drawings, the
permit drawings exactly whether 1t’s a fast food
establishment, they answer questions about are
you going to use paper plates, are you going to
have disposals, what type of, you know, how much
of carry-out versus, there are questions that are
answered and I think that, and not that I’m
dictating what type of gquestions the ZA has to
ask, I’m not, I’m just going to say here I find
an error and I don’t think that we’re asking him
to do anything more, 1 think that the ZA does do
a great job in all cases, | think here I do see
an error, and so that being said is there any
further deliberation? Then what we’ll do 1s

we’re going to postpone this case, obviously or
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continue this deliberation, we have one Board
Member was not party to this case and who had not
read the record but we’ll request that they read
the record and we’ll put this on a decision case
for April 5%, the morning of April 5.

MR. MOY: Thank you Madam Chair then this
future action on Appeal No. 18114 will take place
on the morning of Tuesday April 5, 2011.
Application No. 17860

MR. MOY: The second case for decision
for this morning’s session is the motion for a
two-year extension of the Validity of the Order
to Application No. 860-B of Jemal’s KFC, LLC
pursuant to Section 3130 of the Zoning
Regulations. The original application which was
approved on January 6, 2009, i1s pursuant to 11
DCMR 3101.2 for a variance from the floor area
requirements under Section 771 the variance from
the rear yard requirements under Section 774 and
a variance from the parking requirements under
(Subsection 2101.1) to permit the development of

a two-story commercial building in the C-2-A
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District at premises 1442 Pennsylvania Avenue,
S.E. property is in (Square 1065-NE, Lot 49).

The Applicant filed this request for a two year
extension on January 3, 2011, that documented
you”’ll find in your case folders as “Exhibit 397,
the other filing Madam Chair 1s a letter from ANC
6-B dated January 26, 2011, identified as
“Exhibit 41” where the ANCs requesting the Board
keep the record open until February 11, 2011, to
allow ANC time to meet and to submit a letter and
an ANC resolution. And finally there 1s a
supplemental report from the Office of Planning
identified as “Exhibit 42” in your case folders.
As a procedural Madam Chair the Board should act
on whether the filing for the Applicant i1s timely
or untimely this 1s their request for the
extension since the request i1s required to be
filed 30 days prior to the date upon which an
order i1s due to expire pursuant to Section
3130.9, and of course then whether to waive this
requirement, other than that the Board i1s to act

on the merits of the request specifically
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pursuant to (Subsection 3130.6 Sub A-Sub C) and
that completes the Staff’s briefing Madam Chair.
CHAIRPERSON MOLDENHAUER: Okay we have
this case as indicated we have the iInitial
preliminary gquestion of whether or not to waive
the 30-day but before we get to that and before
the address the case, we do have also, we have a
letter in our record from ANC 6-B indicating that
they would like to provide their input In this
case but that they have a meeting this evening
and that they have not yet been able to submit
documentation until after the meeting this
evening. That being said the request to that
degree and also having done a review of the file
one of the things that we’ve been asking for
since this standard has been raised under 3130.6-
C we required substantial evidence and what we’ve
been asking is, we’ve been asking not just a
letter from the property owner but a letter from
somebody else which 1s a bank, a consulting
company or someone indicating that they have gone

through a substantial good effort to try to
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obtain financing, here we have a letter from Paul
Milstein the Vice President of and Member of
Jemal’s KFC, LLC however 1 think that what we
would need in order to satisfy that higher
standard iIn regards to substantial evidence would
be some other documentation from another agency
or agency or (INAUDIBLE) indicating that they
have gone through that due diligence to try to
obtain financing and they haven’t been able to
obtain 1t. That being said for those two
reasons; one the request from the ANC and then
two; offer to provide the Applicant more time to
potentially provide us with additional
documentation, let’s postpone this decision iIn
this case to what don’t we give two weeks putting
this and then on the decision calendar for the
holiday we actually then get pushed to March 1°%,
so we’ll put this on the decision calendar for
March 1°t* and 1 think we should be able to take
care of this case then but that would then
provide that ANC time to provide us with their
input and then provide the Applicant time to
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supplement their record. Do Board Members agree?
MS. SORG: Yes Madam Chair.
CHAIRPERSON MOLDENHAUER: Seeilng a
consensus we will then postpone this to March 1°°.
MR. MOY: Very good thank you Madam
Chair.
Application No. 17395-B

MR. MOY: The next and last case for
decision in the Public Meeting Session is a
motion for modification of condition No. 15, this
iIs to Order No. 17395-B of Jemal’s Citadel, LLC
and a waiver of the time limitation for filing
pursuant to Section 3129 of the Zoning
Regulation. The original application which was
approved on January 10, 2006, was pursuant to 11
DCMR 3103.2 for a variance from the rear yard
requirements under Section 774,a variance from
the non-conforming structure requirements under
(Subsection 2001.1), the variance from the
requirement to provide a loading berth that is 55
Tfeet deep under (Subsections 2201.1 and 2201.6)

to allow the establishment of a mixed use project
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including a grocery store and general offices and
an RC/C2-B Zone District, this i1s as premises
1631 Kalorama Road, N.W. (Square 2572, Lot 36).
The Applicant on January 10, 2011, filed this
request for a minor modification of Condition No.
15 and the Order and waiver of the required 2
year time limitation. This filing Madam Chair is
identified i1in your case folders under (Exhibit
1107), the second filing in your case folders is
a supplemental report from the Office of Planning
dated January 31, 2011, and that document 1is
identified as “Exhibit 108”. To conclude Madam
Chair the Applicant is proposing to modify the
existing language i1n Condition No. 15 to read
“the area under the dome i1dentified as un-
occupiable may only be converted to residential
use”. The Board 1s to act on the merits of the
Applicants request for this modification of
Condition No. 15 and a waiver of the 2 year time
limitation pursuant to 3129.3, that completes the
Staff’s briefing Madam Chair.

CHAIRPERSON MOLDENHAUER: Thank you very
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much Mr. Moy and for the record I believe all the
Board Members have read this case record and
reviewed i1t for today’s deliberation. Indicating
that 1’11 go then to a preliminary matter, the
preliminary matter i1s the waiver of Section
3129.3 which is a time requirement to have filed
within 2 years of the effective date and the
applicant here In their submission indicates that
they could not have known that within that 2 year
timeframe that the office space would not have
been leased and that they would have rather
desired to have marketed residential In that
facility in that area. That being said 1 find
know problem with waiving that requirement and
reviewing this as a minor modification especially
considering the merits of the minor modification,
this as the Applicant points out would have been
simply a matter of right, 1t’s residential,
residential permitted, the residential would have
been within permitted FAR that’s required for the
site or for that Zone so i1t’s a really unique

circumstance where there was a condition that had
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a specific intent and purpose but unfortunately
based on the fact of the way i1t was worded it
morphed 1nto kind of limiting something that
would have been permitted as a matter of right.
That being said having reviewed this 1 find n o
reason why not to grant the minor modification as
I said residential would be permitted as a matter
of right, they do have substantial parking.
Looking at the OP Report which i1s our
supplemental report just to make a more detailed
point they indicate there i1s 126 spaces but based
on reviewing the record uniquely enough they
actually have 50 legal spaces which i1s the exact
required legal amount, the additional 68 are
actually spaces that do not meet the measurement
requirements to be legal spaces In my
understanding of the record so that being said
they do have the required legal 58 spaces which
would include the 11 residential spaces that
would be required In this location. 1 see no
problem with granting this application, 1711 look

to the other Board Members to see if they have
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any concerns.

MS. SORG: Thank you Madam Chair 1 agree,
I also read the record i1In this case and 1 would
echo your comments, | don’t see any reason that
we cannot approve this minor modification.

MR. HINKLE: Thank you Madam Chair I°m
also 1n agreement with your analysis i1t makes
sense that the two year timeframe they tried to
lease the office space 1t looks like they’re
going for a different use and the condition
doesn’t allow that so I agree with this minor
modification.

CHAIRPERSON MOLDENHAUER: Okay 1’11 set a
motion, a motion to approve BZA Application
17395-B to waive Section 3129.3 and to modify
condition 15 in the initial order to state that
the area under the dome i1dentified as un-
occupiable may only be converted to residential
space. A motion has been made i1s there a second?

MS. SORG: Second.

CHAIRPERSON MOLDENHAUER: A motion’s been

made and seconded, all those In favor say aye,
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aye.

CHORUS: Aye.

MR. MOY: Staff would record the vote as
3 to 0 to 2, this on the motion of Madam Chair
Ms. Moldenhauer to approve the request for minor
modification to Condition No. 15 and to waive the
time limitation segment, second the motion Ms.
Sorg, also 1In support of the motion Mr. Hinkle.
No other Board Members participating so again the
final votes 3 to 0 to 2.

CHAIRPERSON MOLDENHAUER: Thank you very
much Mr. Moy. I would like to waive our
requirements and request a summary order be
Issued.

MR. MOY: Thank you Madam Chair.

CHAIRPERSON MOLDENHAUER: We’ll take a
quick recess before we convene our public hearing
for the day, thank you.

Morning Session

CHAIRPERSON MOLDENHAUER: This hearing
will please come to order, good morning ladies

and gentleman, this i1s the February 8, 2011,
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Public Hearing of the Board of Zoning Adjustments
for the District of Columbia, convening to act on
a Chancery Application pursuant to the Foreign
Missions Act and Chapter 10 of the Zoning
Regulations. My name is Meredith Moldenhauer,
Chairperson, and joining me today is Nicole Sorg,
Mayoral Appointee, Vice Chairperson, sitting to
my left. Also to her left Peter May,
Representative of the U.S. National Park Service
and to my right 1s the Federal Representative
Marcel Acosta, Representing the National Capital
Planning Commission. Copies of today’s meeting
agenda are available to you and are located to my
left in the wall bin near the door. Please be
advised this proceeding i1Is being recorded by a
court reporter and is also being webcast live.
Accordingly we must ask you to refrain from any
disturbing noises or actions iIn the hearing room.
When presenting information to the Board please
turn-on and speak Into your microphone first
stating your name and home address. When you are

finished speaking please turn-off your microphone
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so that your microphone 1s no longer picking up
sounds or background noise. All persons planning
to testify either In support or In opposition are
to fill out two witness cards these cards are
located to my left on the table near the door at
the entrance and are also on witness tables.

Upon coming forward to speak to the Board please
give both cards to the court reporter sitting to
my right. The order of procedure for Foreign
Mission Cases are as follows: 1. Witnesses of
the Applicant. 2. Government Reports including
the United States Secretary of the State and the
District of Columbia Office of Planning on behalf
of the Mayor. 3 Reports and recommendations from
other public agencies. 4. Reports from the ANC.
5. Persons i1n support and 6. Persons in
opposition. Please note the request for party
status and a Chancery Application are not
applicable because i1t 1s a rule making
proceeding. The following time constraints will
be maintained: The Applicant including witnesses

will be permitted 60 minutes to present iIts case
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Persons testifying whether in support or in
opposition will be permitted three minutes each
except for an ANC. These time constraints do not
include time during questions from the Board and
the Board may place reasonable restrictions on or
permit additional time for testimony i1If i1t deems
appropriate. Because this i1s a rule making
procedure there 1s no Parties and therefore there
IS no cross examination. The record will be
closed at the conclusion of each case except it
will remain open for any materials specifically
requested by the Board. The Board and the staff
will specify at the end of each hearing exactly
what is expected and the date when the person
must submit this evidence to the Office of
Zoning. After the record is closed no other
information will be accepted by the Board. The
Sunshine Act requires that the public hearing on
each case be held i1in the open before the public.
The Board may consistent with i1ts rules and
procedures and the Sunshine Act enter iInto

Executive Session during or after a hearing on a
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case for purposes of reviewing the record or
deliberating on a case. The decision of the
Board as in these legislative procedures must be
based exclusively on the public record, to avoid
any appearance to the contrary the Board requests
that persons present not engage the members of
the Board in conversation. Please turn off all
beepers and cell phones at this time as to not
disturb these proceedings. At this time the
Board will consider any preliminary matters,
preliminary matters relate to whether a case
should or will be heard today such as a request
for postponement, continuance or withdrawal or
whether proper or adequate notice of a hearing
was given. |If you are not prepared to go forward
today now is the time to raise such a matter.
Mr. Moy, do we have any preliminary matters?

MR. MOY: Not at this time Madam Chair.

CHAIRPERSON MOLDENHAUER: Okay 1f we can
then proceed with the agenda.

Application No. 18162

MR. MOY: Good morning Madam Chair,

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

33

Members of the Foreign Missions Component of the
BZA. The Application No. i1s 18162; this is of
Humberto T. Gonzalez and Francisco Ha. Gonzalez
on behalft of the Embassy of the Republic of
Congo; pursuant to 11 DCMR 1002, 350.6, and
Section 206 of the Foreign Missions Act, to allow
the location of a Chancery in the DC/R-5-D
District at premises 1720 16" Street, N.W.
(Square 178, Lot 800).

CHAIRPERSON MOLDENHAUER: Thank you very
much Mr. Moy.

MR. BROWN: Good morning Madam Chair,
Members of the Foreign Missions BZA, 1°m Patrick
Brown from Greenstein (Inaudible). 1°m Council
for the Republic of the Congo, with me this
morning IS Ambassador Mombouli, to my left and
also to my right Emily Eig, we’ll be testifying
hopefully with the Board’s consent as an expert
witness i1n historic preservation matters. Before
I launch Into the case the Ambassador would like
to address the Board and 1°d like him to do so

now.
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AMBASSADOR MOMBOULI: Madam Chair,
Members of the Board you have the greeting from
the People of Republic of Congo, who are not
present here In the United States. 1 am Serge
Mombouli, residing at 10809 River Road Drive in
Potomac, MD. 1 have been representing the people
of Congo i1n the United States as Ambassador since
July 31, 2001, prior to that |1 was a
Shashe(ph.sp) stealing Russian Compure exactly
from 98” to 2001, prior to that 1 resided In
Houston, TX where 1 was in (Inaudible) business
and 1t was 1n 1997, that my government asked me
to come to represent the country here iIn
Washington, D.C. Madam Chair, Member of the
Board I am here today to present your request of
our Application to acquire a new Chancery finding
a building 1n Washington, D.C. it’s a big
challenge, finding a space to build adequate
Chancery or Embassy i1s also a challenge. After
many years of search, more than 10 years exactly
since 1’ve been here i1In Washington, D.C, we

finally find a building that we think would be
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appropriate to use 1t as a Chancery so that
burlding being there we have the money to
purchase this immediately but we have to through
iIs a process of acquire the building here
(inaudible) the State Department and the District
of Columbia. As a Foreign Ambassador | am not
here to interfere with the government of the
country or of the city however 1 will understand
any decision that will be taken here. All 1 am
trying to do 1s to request the assistance of the
people of the United States to allow the people
of Congo to have a better representation here iIn
Washington, D.C. that’s why I am here to assist
and I am assisted by my attorney here who will
give you all the details. Once again | thank you
very much and 1 just hope that i1f using this new
Chancery will help us improve our relationship
with the United States by having more staff and
having a better place to represent our country,
thank you very much.

CHAIRPERSON MOLDENHAUER: Thank you very

much Mr. Ambassador.
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MR. BROWN: Madam Chair and 1’ve
submitted a fairly detailed prehearing statement
giving some of the details of the proposed use of
the Chancery, 1°m more than happy to answer
questions on the specifics of those, but 1°d like
to focus i1n on, 1 think, what are the critical
issues here this morning. There are at least two
parts to this application, one is the underlying
request to use this property as a Chancery, and
then the second related question iIs a review
which comes under these circumstances of this
Board of some of the proposed improvements.

Going back to the Chancery use 1 think 1T you
look at the record there does not appear to be
any meaningful opposition to the Chancery itself,
it being used as the Chancery for the Republic of
Congo. | would point out and I°ve clarified this
with Mr. Jackson with the Office of Planning and
prepared to enter into the record certification
on historic resource for parking, there’s no
zoning relief required for this proposed Chancery

that 1s complies In all regards with the Zoning
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Regulations except for the question of your non-
approval of the Chancery use. A question arose
on the question of parking, the certification
1’11 submit to the record iIndicates that it is
certified a historic resource and that under the
Zoning Regulations no additional parking is being
required. One of the improvements would be the
provision of additional parking but again that’s
beyond what i1s required and not subject to the
rules that apply to required parking. The other
improvements and again 1 think there’s any
opposition to the proposed flag pole iIn the
public space out front a 30 foot flag pole and
then as I mentioned the proposed penetration of
the brick wall from the rear alley to provide
four parking spaces, one handicapped and three
compact spaces 1n compliance with the
regulations. Additional parking could be stacked
there again not subject to the requirements of
the parking because 1t”’s not required parking.
The i1ssue that has engendered the most

difficulty, controversy is in fact the proposed
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circular drive-way that was part of the original
application 1In our prehearing statement. As we
went through the process we’ve had a lot of
guidance and at various stages along the way and
in discussing 1t with the Ambassador and also
having the good fortune to have Ms. Eig join our
team we have come up with a alternative proposal
for the drive-way which 1°d like to provide hard
complies for the Board Members, we also have
boards showing 1t and briefly describe i1t and
then more importantly 1 think allow Ms. Eig to
take you through the process of how we got there
and the compliance with historic preservation
that we think we’ve achieved through this
compromise and then obviously 1°m sure Mr. May
and Mr. Acosta and others will have questions
related to that. So i1f | could, and if you’d
bear with me and allow me to submit to the record
the revised plan, then we’ll move forward.
CHAIRPERSON MOLDENHAUER: Yes please
provide the Board with copies to Mr. Moy and

we’ll all review.
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MR. BROWN: And if I could and 1t may be
more difficult to see the Boards then the
drawings 1 provided you, the revised proposal we
presented this morning, 1 think most
significantly makes no changes to the 16 Street,
streetscape that the existing gateway, the
existing large oak tree by that gateway and the
fence that runs along the 16" Street would not be
disturbed so that the condition and you can see
the photographs on the board as well as In the
record that that would remain undisturbed. With
Ms. Eig’s assistance as well as a concept that
came up In discussions with the Office of
Planning, DDOT and others, we’ve proposed a 12
foot wide one way drive way from Riggs Place
creating a new curb cut on Riggs Place a one way
drive way again to provide the diplomatic or
ceremonial entrance that was a critical element
of the Diplomatic function of this Chancery. As
part of this revised plan there’s a curb cut
further along Riggs Place that exists now, It’s a

curb cut driveway crossing the sidewalk Into the
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garage. The proposal calls for the elimination
of that curb cut, restoration of the sidewalk,
planning green space that you’d typically see
between the curb and sidewalk. If you also then
flip to the elevations of Riggs Place, you’ll see
that the area way where the garage door is now
and to the right of that is a pedestrian walkway,
the fencing that currently exists on Riggs Place
would be extended Into those openings in the wall
SO as to provide continuity. So I think that’s a
brief description of the revised proposal, the
flagpole obviously remains in place in the front
and that penetration of he wall to the four
parking spaces also remains on the plan from the
rear public alley. 1 would note in doing this
that the distance between the intersection of the
16" Street Curb and the curb cut is slightly in
access of 25 feet. For zoning purposes the
requirement i1s 25 feet for a curb cut from the
intersection of the curbs, so that for zoning
purposes we’re able to comply with that

requirement. Mr. Jennings who 1°ve dealt with
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much time before will obviously tell you that the
DDOT requirement design guideline i1s 60 feet. In
this case 60 feet would take you almost to the,
pretty far to the rear of the property and
doesn’t seem appropriate, but we do and I want to
point out there i1s that conflict between Zoning
Regulations and the DDOT design guidelines. With
that 1°d 1nvite any questions but | think
probably more importantly 1°d like Ms. Eig to
take you through her analysis of the historic
preservation issues.

MS. EIG: Good morning, I°m Emily
Hotaling Eig an architectural historian and
historic preservation consultant with EHT
Traceries Inc, in Washington. [1’ve been asked by
the Embassy of the Republic of the Congo to
assist them in achieving a solution to the
problem of providing their proposed new Embassy
burlding with a vehicular entry that does not
conflict with the District of Columbia’s Historic
Preservation Law and Regulations. As you’re all

aware the introduction of curb cuts and paving iIn
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the front yards of landmark burldings are
contributing resources within Historic Districts
i1s rarely considered as an action that is
compatible with the character of the historic
property. This case i1s no different and you have
the report from the Office of Planning that
includes the Historic Preservation Review Boards
negative response to the application to construct
a circular drive and curb cuts on 16" Street and
on Riggs Place. The concern i1s that the creation
of new driveways and parking on or access through
public space would negatively impact the
continuous uninterrupted quality of existing
public space. It is this continuity that is
often although not always, a character defining
feature of a Historic District iIn our city.
Further the existing public space front yard is
often, as i1t 1s here, an important part of the
historic setting. To quote the OP Report “in
this instance the streetscape along 16" Street

forms a continuous greensward or park like strip

that runs 1n front of and unifies the
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architecturally diverse buirldings that are
associated with the 16™ Street Historic District.
After reviewing the application and considering
both the character of the historic property and
the needs of the Embassy 1 would like to express
my support for a compromise solution, the corner
location of the property and the existence of two
driveways iInto a garage at the rear of the
property, one from the alley to the rear and one
from Riggs Place to the side provide an
opportunity to satisfy the Embassy’s desire to
create a suitable entry for i1t’s distinguished
guests without causing harm to the historic
property. A driveway at the minimum required
width constructed out of permeable materials
would be place parallel to the front wall of the
house and entered and exited through a new single
curb cut from Riggs Place, however the existing
curb cut and driveway on Riggs Place would be
removed and the curb, the sidewalk and the green
areaway reconstructed. A wrought 1ron gate

matching the existing gate would be placed
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between the brick walls that flank the present
opening to the driveway and the garage and then
the pedestrian opening. The garage would be
accessed only from the alley, this would add a
drive aisle parallel to the house but 1t would
not do so In a way that interrupts the continuous
greensward what runs along 16" Street. 1 believe
every effort should be made to avoid the
introduction of curb cuts i1n historic districts
where they are not historically appropriate,
however, here in the instance of 16™ Street curb
cuts and circular drives are present especially
on properties designed for or presently used by
Embassy’s, so that the addition here iIs not as
difficult as it might be in other Historic
Districts. However, this solution attempts to
minimize i1t as well. In this case the new curb
cut will replace the existing and a well designed
permeable driveway that does not take away from
the character would be constructed, there are
many products available today that achieve both

physical qualities of permeable surface and are
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attractive components of the landscape. Many
Historic Preservation Commissions around the
country have looked to these products to resolve
the conflict between the pressure of parking
needs and the protection of Historic Character.
Further the character of these products allows
them to be installed without harm to nearby trees
and with the retention of a greensward. Finally
to ensure the compatibility of the work with the
Historic District the Embassy should commit to
working with the Historic Preservation Office to
achieve the quality of the design and appropriate
use of materials for the new curb cut and
driveway as well as for the reconstruction work
including the fences. 1 believe that this
proposal can avoid the problems anticipated by
the original scheme and request that you support
the Embassy by approving this approach that I
believe will be compatible with the character
defining features of the 16" Street Historic
District. | can point out to you on the

drawings, 1T you’d like what I°’m talking about i1f
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that would help.

CHAIRPERSON MOLDENHAUER: Yes that would
help, thank you.

MS. EIG: Currently there 1s a curb cut
and driveway here to the western side, here’s 16%
Street and here’s Riggs Place. In this scenario
this would be closed down and the brick wall
would remain in place but there would be a
wrought i1ron gate as there is around the rest of
the property would be extended so that i1t would
be closed off and their pedestrian gate would
have access. There would be a new curb cut, cut
here, a gate would be placed here because this is
as | believe i1t states in the application i1s for
ceremonial purposes 1t’s not something that
someone, no one would be parking here or
regularly coming here other than the Ambassador
on his daily trips. There would be a gate here
that would remain closed when the driveway was
not in use. The car could come iIn here and then
it would back out, just as currently there’s an

in and out i1n the garage, there would be no
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change to the front and the replacement one for
one, | think the most important thing i1s that the
fact that there are these new permeable products
that are available that can be selected to
provide for a what 1t looks almost can look like
green grass, it can look like gravel there’s a
variety of different products that are available
that could be worked out with the Historic
Preservation Office to actually achieve this so
one could continue the walk that is there and
then have the car come so that there would be
very little for the general passer-by, difference
in the appearance as i1t i1s now. This would keep
that continuous greensward which iIs not
completely continuous on 16 Street, 1 think we
all know that there are many circular drives
along that, as Embassy Row this 1s not an
uncommon problem that the Embassy’s would like to
have access to the front doors for certain
dignitaries but 1t iIs not every property that has
it and this one did not have a drive like this,

so the goal 1s to make 1t appear as little change
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as possible and yet still be able to meet what
the Ambassador and Embassy’s needs are for their
Chancery, thank you.

MR. BROWN: Can I add just one point and
it 1s significant, that the driveway would not be
used as a parking area, for the Ambassador’s use
he would come in and the vehicle would be removed
to the rear parking. |If there was a function it
obviously would not be used as a parking area so
that one of the great concerns raised by various
parties was parking in public space and i1t would
not become a parking area.

CHAIRPERSON MOLDENHAUER: Does that
complete your presentation?

MR. BROWN: Again 1 think most of the
details of the application they were clearly laid
out iIn the prehearing statement and 1 don’t want
to revisit them. 1 think It’s important to note
as you read the prehearing statement that the low
scale and intensity of use proposed by the
Embassy that the number of employees i1s limited,

the number of visits i1s extremely limited
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primarily because of the fact that their visa
operations occur either on line or through
services that come and batch them so that the
lines you see 1In front of many Embassy’s for Visa
Applications just doesn’t occur here, and won’t.
So 1 think you’ve got a low intensity of use, a
single user which i1s optimum and one of the
things we pointed out In our statement beyond the
purchase price which i1s substantial of this
property the resources the Embassy has committed
to the restoration of a building that’s really
been under utilized, under maintained and is
starting to show wear, you see a positive benefit
being offered by the Chancery use. 1 think 1’11
stop there obviously we welcome any questions for
myself, the Ambassador or Ms. Eig that you may
have.

CHAIRPERSON MOLDENHAUER: Thank you, 1
think we have a whole bunch of questions form the
Board but 1’11 start to my right and we”’ll work
our way down.

MR. ACOSTA: Thank you Madam Chair and
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thank you for making the effort to make revisions
to your plan in order to address the number of
concerns that were addressed by the community as
well as other agencies. | had a couple of
guestions, one have you shown this proposal to
the SHPO and to OP and to DDOT and what was their
reaction to this revised scheme?

MR. BROWN: Unfortunately | received the
plan at 8 o’clock this morning all those people
were emailed a copy at 8:02 this morning, I’ve
had some informal discussions with them here this
morning but not the full course of dialog.

MR. ACOSTA: 1t would be helpful to have
a more formal response from the agencies that
raised concerns earlier to figure out whether
this still poses a problem from a Historic
Preservation standpoint especially. Second going
back to your prehearing statement on page 6,and
this talks about the need for a circular driveway
at least at that point in time but also the
importance of having, not having the Ambassador

or other dignitaries be dropped off at a curb and
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walking through a gate onto the property was a
major issue and that you raised i1t iIn terms of
both diplomatic and protocol, can you elaborate
on that 1s this really a security issue or 1s
this something that typical of other Embassy’s
and then secondly 1°d like to know whether other
Embassy’s, every Embassy in the city has the same
set of circumstances where the Ambassador and
Dignitaries do not have to walk across a public
sidewalk 1In order to access their property
there’s always an internal driveway or drop off
point for the dignitary to be dropped off.

AMBASSADOR MOMBOULI: To answer your
question yes there are two issues here one 1s
protocol is about the ceremonial, 1t doesn’t look
good to receive a guest and for the guest to come
from the street. At best you can receive also
Head of State and if, 1t would not be convenient
for Head of State to drop on the street and to go
in the Embassy. Number two, as Ambassador it is
normal for the car of the Ambassador to be

protected, parking the car on the street or just
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dropping the Ambassador on the street and
(inaudible) all the way to the Embassy can be
also an 1ssues. Now is 1t common in Washington,
D.C. yes i1t’s even common for the U.S.
Government, for extent we Ambassador when we
present the copy of our letter (inaudible) as the
State Department there i1s a Porch iIn front of the
State Department that i1s always blocked however
when you have dignitaries coming there, Head of
State, Prime Ministers or Ambassador when they
come to present the letters to the Secretary of
State they open that driveway for those specific
guests, so 1t’s a matter of protocol and iIn
Washington here i1t’s very common for Embassy’s
when space allow and In reverse for U.S.
Embassy’s overseas 1t’s almost a must, it’s
required by the U.S. Government that U.S.
Embassy’s overseas must have that kind of
driveway. | don’t want to talk about requirement
of U.S. Embassy’s overseas where sometime they
block the whole street or sometime i1t’s not even

allowed to park any closer to the Embassy’s. So
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what we are requesting here Members of the Board,
it’s not something unusual 1t’s very common
either here i1n the United States, in Washington,
D.C. or 1t’s almost 100% applicable to U.S.
Embassy’s overseas, thank you.

MS. EIG: I could add that the prevalence
of the circular dives along 16" Street Embassy
Row 1 think represents that desire for that
protocol to be enacted. | think it’s part of a
culture that’s very much dropping off right iIn
front of the door that we see, you know,
physically manifested in the architecture.

CHAIRPERSON MOLDENHAUER: One of my
questions is In the prehearing statement on page
5, there’s a discussion about social and
diplomatic event that would occur once per month
without about 50 or more individuals attending
and there’s a reference about valet parking but I
think those statements about valet parking
conflict with the DDOT report, you can address
that.

MR. BROWN: If I could also, the
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Ambassador has somewhat corrected me that the
extent of his social functions are probably
significantly less than once a month, so that
we’re talking about infrequently perhaps his
notes says two or three times a year so a very
limited number and a very limited number of
guests. On the valet parking issue and I°m
somewhat confused by Mr. Jennings comment,
obviously valet parking operators are required to
be licensed and have permits. The way the
Embassy proposes and does currently at it’s
current location i1s 1t hires a licensed valet
parking service and just like you’re hiring a
caterer your hiring somebody who comes with all
the licenses and permits and so that your hiring
somebody to provide all that to you, the Embassy
isn’t In the business of getting permits and be
licensed. 1 think, if I understand Mr. Jennings
comments correctly the Embassy would hire an
appropriate licensed, insured valet parking
service who then would be required to obviously

have any permits necessary and two a requirement
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that the Embassy puts on them now and In the
future as part of their service they have to
obtain and provide spaces off street for the
valet parked vehicles so that i1t’s all part of a
service that the Embassy’s contracting for, does
that help?

CHAIRPERSON MOLDENHAUER: I think we’ll
probably have to maybe drill down on this a
little bit more but we’ll wait until we hear from
other DC agencies and kind of a have a further
dialog on that issue.

MR. BROWN: I think certainly on the
question of where the vehicles are going to go
the Embassy wants to ensure that they’re not a
nuisance to the neighborhood whether at their
current location or elsewhere and that’s why they
would put the requirement on the service to
provide off street facilities for those vehicles.

CHAIRPERSON MOLDENHAUER: Okay, any of
the Board Members have questions?

MR. MAY: I1°m curious about the nature of

the front yard, it’s not clear from the pictures
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that 1 have in the file and I can see a little
bit on the photos that are here but is it
primarily grass that would be paved by this
driveway or is there more to the yard than simply
grass?

MS. EIG: Primarily, 1 think 1f I
understand your question | think the answer 1is
primarily grass.

MR. MAY: It’s primarily grass now. Do
you have a picture that really captures what i1t
looks like, do we have those pictures in the
record, because | don’t think I’ve seen those. |
think 1t would be useful to have those. The one
that I saw really didn’t maybe i1t’s because these
are taken more recently and there are no leaves
on the trees because 1 couldn’t really see from
what | had 1n the record. I see yeah.

CHAIRPERSON MOLDENHAUER: It also looks
just to kind of most pictures are taken from
Riggs versus 16" Street so it’s hard to get a
correct vantage point on the property as well.

MR. BROWN: 1I1f 1 could direct the Board
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Members 1n the original application in “Exhibit
9” there’s an aerial photograph that may help you
see. It about the third picture In “Exhibit 9.

CHAIRPERSON MOLDENHAUER: 1 only have two
pictures in “Exhibit 9.

MR. MAY: 1 only have two are you talking
about this?

MR. BROWN: Yes.

MR. MAY: That’s “Exhibit 10”.

MR. BROWN: My apologies.

MR. MAY: Okay you can sort of see i1t
there, 1 couldn’t quite figure out which property
it was from this but now I see 1t. The brick
piers and iron fence those are all historic
elements?

MS. EIG: Yes.

MR. MAY: 1 haven’t seen any information
about how the, other than having the simple
elevation that we received this morning there’s
not much in terms of the detail of that fence or
the gates or what their taken from or so on, can

you elaborate on that a little bit? 1 mean your
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going to introduce new brick piers that exactly
replicate what’s there?

MR. BROWN: That”s correct 1 believe
there’s only at the Riggs new curb cut and gate
there 1 think there’s only one new pier being
introduced but I could be wrong certainly a
replication of what”’s there now and then for the
gate which the plans show 1t swinging inward
would be a replication of the existing fence line
a wrought iron fence. There are elevations
attempting to show that.

MR. MAY: 1t might help to see those In a
little bit more detail and to know exactly what’s
being inserted, 1t’s not clear what’s new, what
original there just for the record what your
proposing design wise. So is the notion with the
revised driveway plan that i1t wouldn’t ordinarily
be used day to day but it would only be used for
those sorts of formal arrivals?

MR. BROWN: That’s partially correct; the
only daily use would be the Ambassadors arrival

and departure. That’s assuming he’s here i1n town
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but he would be the only person on a regular
basis using it and then i1t would be strictly for
Diplomatic or ceremonial purposes.

MR. MAY: So iIn that circumstance the
sheer mechanics of it are that the car will drive
in drop off the Ambassador then the car will back
out and then go around and park i1n the back
because there isn’t going to be any parking in
the front.

MR. BROWN: That’s correct.

MR. MAY: That’s i1t for my questions.

MS. SORG: I just wanted to ask one
follow up question, In the new plans that we
received today I just want to find out what 1is
the dimension of the front yard I can’t tell
exactly, 1 can see that the proposed driveway 1s
like 12 feet but do you have that dimension? Or
maybe 1°m missing it.

MR. BROWN: 1t’s 25 feet from the curb
line to the curb cut, the 16" Street curb line to
the curb cut, another 12 feet for the driveway

and then a few feet beyond that to the actual
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stair, the base of the staircase so your looking
at 37 feet from the, basically from the 16
Street curb to the driveway, the inner part of
the driveway. I1t’s approximately 50 feet,
slightly more, 55 feet from the curb to the
public space or the property line which runs
across that front landing in front of the
building.

MS. SORG: Okay thank you.

CHAIRPERSON MOLDENHAUER: What 1°d be
interested in is | think this i1s kind of what Ms.
Sorg’s question was getting to, what percentage
of the greensward is going to be now comprised of
this driveway? 1t might be a calculation you
have to do at a later date, because | just can’t
tell from this diagram and then looking at the
diagram and comparing it to the pictures we have
It seems as though there’s a lot less space than
what the diagram is presenting, so I would just
be curious to see how much of the greensward is
left over once the driveway is put iIn.

MS. EIG: I can’t answer that calculation
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at this moment but I would point out that my
proposal includes that i1t has a permeable surface
that would actually look like 1ts grass that you
would not see a driveway like your typically
seeing and | can enter this as a sample of one of
the products that they can use.

CHAIRPERSON MOLDENHAUER: That would be
helpful 1n a situation like this, you know, the
question of renditions or what i1s 1t going to
look like 1T you can provide it and we’ll make
copies, thank you.

MS. EIG: 1°m not advocating this product
over another there are many different products
that are available that would have to be
investigated to find the best one for this
circumstance.

MS. SORG: As a follow up can I ask about
the maintenance of a product like this, is it
high maintenance what does it require exactly.

MS. EIG: I don”t think 1°m qualified to
say but my understanding is 1t’s been very

successful 1n use when there i1s low traffic as t
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his 1s proposed.

MS. SORG: Okay thank you.

CHAIRPERSON MOLDENHAUER: Any other Board
Questions? Seeing none then at this point in
time we will turn to the Government Reports and
we will Ffirst turn to our report from the U.S.
Secretary of State.

MR. SEAGROVES: Good morning Madam Chair
and Members of the Board my name is Clifton
Seagroves, and I am the acting Director of the
Office of Foreign Missions Office of Diplomatic
Property, Taxes, Services and Benefits. 1I°m
directly responsible for the real estate matters
of Foreign, Diplomatic and (Inaudible) Missions
here 1n Washington and in other parts of the
county. My office is located at 2201 C Street,
N.W. I°m here today on behalf of the Secretary
of State in support of the application of the
Embassy of the Republic of Congo concerning the
location of i1ts proposed new Chancery. As you’re
aware the Foreign Mission’s Act establishes 6

criteria under which the Board of Zoning
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Adjustment must solely consider when making any
determination with respect to the location of a
Chancery, 3 of which are made by the Secretary of
State. As for the first of the 3 criteria
determined by the Secretary is the obligation of
the United States to facilitate the provision of
adequate and secure facilities for Foreign
Missions i1n the Nations” Capital. Second, after
consultation with relevant federal agencies
authorized to perform protective services | have
determined that there exists no special security
requirement related to parking iIn this case,
after similar consultation 1°ve also determined
that the subject site and area are capable of
being adequately protected. Finally with respect
to the Federal interest iIn this project the
Governments of the Republic of Congo and the City
of Brazzaville generously assisted with the
zoning and land use needs associated with the
construction of the newly opened U.S. Embassy in
Brazzaville, such cooperation is essential for

successftully achieving the Federal Governments
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Mission for providing safe, secure and functional
facilities for the conduct of U.S. Diplomacy and
the promotion of U.S. interest in the Republic of
Congo, all of which are factors that are of
significant reciprocal Importance to the
Government of the Republic of Congo as i1t moves
forward In 1t’s pursuit of establishing a new
Chancery i1n the District of Columbia. Therefore
the Embassy of the Republic of Congo has
successftully met the requirements of 3 of the 6
criteria under which this application must be
adjudicated. This concludes my presentation if
you have questions 1°d be happy to answer them.
CHAIRPERSON MOLDENHAUER: Thank you very
much; do any Board Members have any questions?
MR. MAY: This may be outside of the
realm of what you normally comment on but I°m
just curious in the last question anyway and you
can tell me whether you can respond, which 1is
that the whole question of the need for a
driveway at the front either for security

purposes or for protocol purposes, I mean is this

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

65

something that you would normally expect sort of
as an absolute or, I mean 1s there, can you reply
at all on that?

MR. SEAGROVES: | knew this question was
coming, obviously as you know there are many sort
of sizes and different scopes of Foreign
Chancery’s here i1n Washington, some of which have
a front circular driveway or ceremonial
entrances, some which do not. |1 think the
Ambassador, the obvious point on that these
decisions or these aspects of these properties
are often dictated by what i1s available at the
site. I°m not prepared to tell you that the
Department of State believes that a circular
driveway is required or must be authorized for
all Foreign Missions. | can tell you that in
this particular case we have not determined that
there’s a security need for an enhancements to
the existing parking situation at the property,
does that satisfy your question?

MR. MAY: Yes | find that helpful.

CHAIRPERESON MOLDENHAUER: It doesn’t
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appear that there are any other questions, thank
you very much. We”ll now turn to the Office of
Planning for their report.

MR. JACKSON: Good morning Madam Chair,
Members of the Board, my name is Arthur Jackson,
the (Inaudible) Office of Planning. 1’11 briefly
summarize the Office of Planning’®s Report. The
Office of Planning’s original recommendation did
not; well 1t was not a recommendation because we
were waiting for additional information to come
from the Applicant and the Department of State.
We were looking for more complete information
about the provision of off site parking for the
special events, addressing the criteria under
1002.1, 1002.5, 1002.7 of the Standards within
the Zoning Regulations having to do with
Chanceries and looking for modified plans that
addresses the i1ssues raised by the Historic
Preservation Office concerning the existence of a
circular drive and parking in public space. 1
would note that our staff report made reference

to a recommendation from the Historic
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Preservation Office that was made to the Historic
Preservation Review Board and 1 would note that
the Historic Preservation Review Board voted to
adopt the Historic Preservation Office Report so
that the recommendation that was in the Office
Report now has been approved. 1 would first like
to express my appreciation to the Ambassador and
his staff for revising the plans to try to
address some of the issues that were raised.
There are still some outstanding questions but we
appreciate the cooperation and also appreciate
the time that the Embassy of the Congo has been
in the District and how much they’ve contributed
to our city. But I think there are two issues
that, the two issues that are still outstanding.
Oh, 1 would also acknowledge that the
certification that the Applicants received from
the Office of Historic Preservation does address
the 1ssue of parking and the requirements we
mentioned In terms of the need for relief from
parking and the need for relief from parking

width. Now they are certified not to need
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additional parking for the site, that Zoning
Relief that was listed in our report is no longer
required. So we’re down to the other issues that
were mentioned. Our iInterest In addressing the
specifics of how off site parking for events
would be addressed i1s we looking at mitigation,
obviously there’s not enough parking on site to
deal with that so we want to make sure there
iIsn’t a case where parking for these events
inundates the neighborhood iIn a manner that
disrupts the character of the community. What
we’ve been asking for with the iImpression that we
have 1s that the Ambassador and the Staff at the
Embassy have dealt with contractors in the past
who are currently, or maybe employ contractors
now that provide the service that they are saying
they provide to the site, 1T so we would think
that they could give us specific explanation of
how the parking would be address at this site for
the proposed use. 1 think that would go a long
way to addressing any concerns about the future

events regardless of the size that would be
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hosted at this property and how the parking for
those events would be resolved. We note that the
testimony today is that the events would be
smaller and they wouldn’t be as frequent so lets
just think this that there would be no more than
one event a month and i1t would no larger than 50
cars. The issue still stands how would that
parking be managed on the site. | would think If
this has been a long standing practice and there
are contractors that have been used for this
purpose that could be addressed more
particularly, because 1 think in this location
there does not seem to be a ready source of
available parking for events of this size in the
area. Now with regard to modifying the plans
adequate addressed to the Historic Preservation
Office concerns, these plans are an Improvement
taking the parking access off of 16™ Street is
better, however the key issue from the
perspective of the Historic Preservation Office
as i1dentified 1In the report, the potential for

paving space in public space for purpose of
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parking and providing, actually using i1t for
parking, and of course once we know the parking
is In place, the driveway is in place, how I1t’s
used after 1t’s In place 1s something we can’t
manage in the future. 1 would also refer you to
“Exhibit 1” in the Office of Planning Report,
iIt’s a site plan, i1ts an aerial that looks at the
site a little more closely, but note even though
this shows the original proposed circular
driveway you note that even the narrow driveway
that’s proposed will be fairly close to that
intersection and so how that actually work 1f you
had a series of people coming in for a State
function and backing in off of Riggs Street and
backing back in Riggs Street one after another
turning off 16" Street really seems like that
would be a fairly difficult activity to undertake
on a night of an ongoing event for a number of
people. Again 1°m not sure 1T the Applicant has
already looked at that or they have consultants
that actually tells them how this 1s managed but

the key i1ssue for the Historic Preservation
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Office and the Office of Planning are still the
two outstanding issues, just how would they
manage a large number of visitors who drive or
are driven and their cards have to be parked
someplace, assuming that there will more than
this parking the Ambassador already have on the
street, and we just do not think that providing
an additional driveway in public space that would
inevitably be used for parking to some extent 1is
contrary to the (Inaudible) for the Historic
Preservation In the District. So again we
appreciate the response and the response that’s
been shown so far by the Embassy of the Congo and
the plans are improved by they don’t address the
key issues that are presented in our report, that
concludes a brief summary and we’re available to
answer questions.

CHAIRPERSON MOLDENHAUER: Thank you very
much 1s there any questions from the Board?

MR. ACOSTA: Yes you may not be In a
position to answer this but they had put together

a proposal where they would use this green
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driveway scheme | guess do you happen to know
whether this meets or would have any potential
conflicts with our current preservation?

MR. JACKSON: Well when I spoke to the
staff 1n the Historic Preservation Office, they
reiterated that the issue i1s not what color the
driveway is, it’s the fact that you’re creating a
driveway that would be used for parking to some
extent, at various points. They would like to
see the existing green space retained and 1f not
even beyond that enhanced and not disrupted by
something that’s only put there to preserve
vehicles.

MR. ACOSTA: The Applicant noted that it
was not their intent to park a car there i1t would
basically be used to drive, or drop the
Ambassador off and then they would move the car
to another parking space, that’s what I’m hearing
from you i1s you don’t necessarily believe that’s
going to be the case?

MR. JACKSON: Well once the driveway is

there, there’s no way to manage it.
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MR. ACOSTA: Are there’s ways to ensure,
I mean this might be a question to DDOT is there
any way to ensure that won’t happen, no okay. My
last question is dealing with the events issue
that you raised. What would satisfy you in terms
of a solution, what are you looking for exactly
from the Applicant are you looking for a detailed
plan, are you looking for a vendor under
contract, just to give a sense of kind of what
would answer or how to satisfactorily resolve
your question?

MR. JACKSON: Well i1f they have gone as
far as selecting a vendor one that they normally
use, a detailed plan that would be satisfactorily
to the Department of Transportation would be very
helpful, because i1t would address how i1t would be
done, 1t would show how i1t would be done and be
consistent with the Department of Transportation
would require and then the community would know
that the Applicant has at least got one option iIn
place to address the issues for the events that

occur regardless how big they are.
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CHAIRPERSON MOLDENHAUER: Any other Board
questions for Office of Planning? Thank you very
much, at the end of the hearing I may ask you a
question about timing to provide a supplemental
report following this revised plan and having
further discussions based on the impervious
pavement and those things. So 1If you can think
about that and 1’1l ask you that question later
on.

MR. JACKSON: Certainly.

CHAIRPERSON MOLDENHAUER: Now we”ll turn
to the Department of Transportation for their
report.

MR. JENNINGS: Good morning Madam Chair
and fellow Board Members my name is Jeff Jennings
I work for the District Department of
Transportation, we submitted our report later in
the week last week hopefully you have had the
opportunity to review i1t, I won’t necessarily
reiterate our report word for word and I will do
my best to try and address a couple of the i1tems

that were mentioned today especially germane to

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

75

the Department of Transportation. We certainly
feel that even with the revised proposal
delivered earlier today that installing a new
curb cut along Riggs Place is not necessarily
something that we prefer to see, whenever
property has access through and alley we really
do our best to encourage the property user or
occupant to have all vehicles personal passenger
vehicles access the property through the alley.
In this circumstance there 1Is an existing curb
cut and we would certainly i1f the proposal before
us was to continue to use that existing curb cut
with new vehicle trips entering into it we would
certainly want to sit down with the Applicant and
talk about that a little bit more, however to use
some language that the Historic Preservation
Office Staff used putting a driveway in the front
of the property iIs a non-starter and | think
that’s the way DDOT feels as well 1t’s a non-
starter, there’s a bus stop located in front we
really take that Into serious consideration with

these types of requests, we envision or could
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envision the vehicles entering Into that curb cut
competing with pedestrians and that pedestrian
vehicle conflicts are something that we really
took Into deep consideration as well. As far as
the valet operation | believe Mr. Brown earlier
cited he’s unsure why DDOT commented the way that
we did in our report, well that’s because all
valet operators need a permit to operate any
valet operation, that regulation was passed, |
believe close to two years ago so in similar
circumstances you have a business that needs a
business licenses a valet operator does have a
valid business licenses but in addition to that
for parking at a particular location during a
certain time a permit i1s required, i1ts almost, If
you can imagine it like a temporary public space
permit 1s how I guess | can best describe 1t. So
we would need an applicant whether it be Atlantic
Parking, whoever it maybe to come to us and say
for this particular address we’ll be operating a
valet operation during certain hours on a certain

day. 1 hope that kind of gets to some of the
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various questions you may have had and 1°m
certainly willing to answer any questions you may
have.

CHAIRPERSON MOLDENHAUER: Well following
up on that issue of the valet’s i1s DDOT’s
position is that i1f a third party valet company
came to you and asked for a permit for an event
that DDOT would most likely not approve that
permit?

MR. JENNINGS: That’s correct.

CHAIRPERSON MOLDENHAUER: Okay, and
there’s no other way, I guess 1t they use a third
party garage facility and their not parking on
the street but their actually using a garage
facility and not public parking do they still
need a permit for that? |I1°m just trying to
understand.

MR. JENNINGS: They do what happens with
a valet operation is you have a staging area, the
staging area is signed off and people In the
neighborhood, or residents in the neighborhood

know that there’s a valet operation happening on
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that day and they’re not to park in a particular
staging area even 1T 1t’s hypothetically an
extension of the existing bus stop we would
continue to sign that particular area to let
folks know you cannot park in that particular
area so even i1f they had a garage off site we
would certainly take deep consideration as far as
issuing a valet permit for this particular
address.

CHAIRPERSON MOLDENHAUER: Can you maybe
just provide some more detail, is the concern 16"
Street with the bus or i1s the concern as looking
at our “Exhibit 9”7, the parking spaces on Riggs
Place?

MR. JENNINGS: For us i1t would be
probably a number of factors at this point and I
can’t necessarily speak to anything iIn
particular, 1 did have are valet permits folks
take a look at this address as well In preparing
our comments and they weren’t necessarily as
specific to provide me the knowledge to answer

your question but they did say that they would be
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very, very hesitant to provide any kind of
parking permit here.

CHAIRPERSON MOLDENHAUER: Do any of the
Board Members have any questions?

MS. SORG: Thank you Mr. May and Madam
Chair, 1 just, perhaps given your last response
you may not be able to answer this question but I
still have some questions about what’s the
reasoning behind this policy i1s there something
that DDOT is disallowing on 16" Street or in this
Historic District, or in DuPont Circle, what are
the parameters and the reasoning behind this, 1°m
not clear.

MR. JENNINGS: Again 1f I had the
knowledge 1 would certainly share i1t with you and
1T | could go back to the certain staff members
and ask them, perhaps some of their response in
getting back to me about the question of would
you allow a permit here they could very well have
taken 1n consideration how there could be a
driveway here and 1 don’t know i1f that played
into what they had in mind.
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MS. SORG: Okay well maybe that’s
something that we can request, thanks.

MR. MAY: Okay, the world of valet
parking is surprisingly relatively new to me in
the complications of doing this, 1 mean you’d
think after all the years I’ve had various cases
it would have come up before but, I’m just trying
to boil this down 1t seems to be that whatever
the complications are with this particular
property it’s DDOT’s judgment at this point that
it’s unlikely that you would be able to i1ssue a
valet parking permit for this site because of
lack of proximity of actual parking plus the
inability to sign In front of the building is
that kind of what 1t boils down to.

MR. JENNINGS: Those could be factors
again 1 don’t necessarily have what it i1s that
they said, these are the reasons why, those could
very well be some aspects of why they wouldn’t
Issue a permit.

MR. MAY: Well we, and before we make a

decision on this we may need to know those
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specific obstacles to getting that permit. And
then the second thing is that when 1t comes to
the curb cut on Riggs Place as it’s proposed in
this revised plan, there i1s a separate process
that has to be undertaken iIn order to grant that
curb cut, right?

MR. JENNINGS: Not in this circumstance
because this Board i1s a unique body and would
actually supersede anything that the Department
of Transportation would be able to judge.

MR. MAY: Okay so we make that decision
and then all 1 have to do i1s show up and get
their building permit that’s it.

MR. JENNINGS: Your accurate that’s
correct.

MR. MAY: Alright thanks.

MR. JENNINGS: And 1 think that’s why,
you saw the report the way that we positioned our
report the way that we did.

MR. MAY: 1 think the essential issue
that we’re dealing with 1Is curb cuts are not a

criteria with the structure that we work, the
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real issue for us 1s the adequacy of parking, 1
mean curb cut enters into 1t on the Historic
Preservation side of things In preserving the
greensward but i1t’s not traffic operations and
DDOTs normal concerns for proximity of curb cuts
to corners or things like that, they don’t fit
neatly into the structure of our criteria for
making a decision on cases like this.

MR. JENNINGS: Understood, understood.

MR. MAY: Alright thanks.

CHAIRPERSON MOLDENHAUER: On that point iIn
regards to what Mr. May was indicating about our
standard 1 think as | already have eluded to you
know we’re not going to make this decision today
we’re going to look for some additional
supplemental documentation from both OP and from
DDOT based on the revised plans that have changed
maybe some further dialog between the applicant
and HPRB and discussions regarding parking,
valet, obtaining more information, more details,
that being said 1 would look both to the

Applicant and to OP and DDOT to answer the
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question of; iIn the purview that we have under
the Foreign Mission Act, we obviously can’t look
at the specific issue of DDOTs perspective on
curb cuts i1n general but I think the issue of
safety may play a role in how the Board evaluates
and how the Mayor makes i1t recommendation under
it’s prong, so 1’1l just kind of throw that out
there and maybe hopefully you guys will be able
to answer that in more detail 1n some of the
supplemental reports that we ask for. That being
said then at this point in time we’ve concluded
our Government Agency Reports, we’ll turn then to
the ANC. Is somebody present, there is somebody
present, 1f you can step forward and turn on one
of the microphones here and introduce yourself.
MR. JACOBSON: Thank you Madam Chair and
thank you Members of the Board, 1°m going to
defer a little bit, diverge a little bit away
from my original testimony because 1t was based
on plans that are not outdated and they were
outdated with the new plans that were issued

today the ANC hasn’t had an opportunity to fully
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review them nor have the city agencies so 1 would
suggest that before this Board make any decisions
it could come back to the other and to other city
agencies to make a full report on these revised
plans that were just issued today, | haven’t even
received them yet I wasn’t on the 8:20 email that
went out this morning, but I am glad that those
revised plans have been sent around and true the
are improvements to the original plans but there
are still issues that the ANC has and has they
relate to the original application that came
before us | can speak to those issues as to the
brand new set of plans we haven’t had an
opportunity to review.

CHAIRPERSON MOLDENHAUER: Can you just
identify your name and your position.

MR. JACOBSON: Thank you, Jack Jacobson,
ANC 2-B, that’s DuPont Circle ANC, lets see there
are a couple of historic preservation iIssues,
significantly modifying the property grounds and
the party wall to accommodate multiple vehicles

in the rear parking lot, and the negative Impacts
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on public space for the Embassy’s proposed curb
cut on Riggs and driveway which I believe, that
Mr. Jackson pointed out that once a driveway 1is
installed there’s no one i1n the city that can
help police it to keep i1t only a driveway and not
a parking lot, so once that portion is paved,
it’s paved forever and the Embassy can use it
however i1t sees Tit. Let’s see you all received
a copy of the resolution that we passed on
January 12" that the ANC is in total coordination
with the Conservancy and Agreement in relation to
the concerns of the demolition of the garden wall
to allow for a rear parking lot. 1It’s a historic
garden wall and to accommodate parking for this
facility 1s and (inaudible) to us, we’d hope that
you wouldn’t permit any demolition to the
property, that goes as well to the piers and
fence on Riggs Place, again demolition of that
would significantly undermine the property’s
existence and i1t’s anchor on Historic Riggs Place
which 1s a quiet street lined with Historic Row

Houses. The circular driveway which i1s now 1
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guess a one sided driveway for entrance and
egress i1t would fundamentally change the
character of the street and | do appreciate
though that they are willing to give up the
existing curb cut that leads to an existing
garage for the second one I think 1t would be
appropriate to use the existing curb cut and not
effect the front driveway and public space iIn
anyway. Just through a couple of notes that I
made Mr. Acosta pointed out that other relevant
agencies haven’t had the opportunity to review
the revised plans nor have we so we would hope to
have an opportunity to do that. In terms of
valet parking which is a significant issue there
are not valet parking lots anywhere in relation
to this facility. The bars and restaurants on
17" Street which are just a couple of blocks from
here have had those same i1ssues so | understand
DDOTs position that they may not be able to offer
a permit for valet parking because there just
simply 1s not parking lots for 1t. Ms. Sorg

actually brought up the point of maintenance of
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this new permeable driveway and the maintenance
issue 1s a huge one that came before the ANC,
before this Board makes any final
recommendations, 1°d ask you all to look at the
current Chancery of the Republic of Congo 1t’s iIn
a horrible state of disrepair there are rusted
fences, broken gutters that are hanging, missing
shingles on the roof, 1t’s iIn a horrible state of
repair and this home Is a treasure to our
neighborhood and i1f this Board can find a way to
ensure that there’s not demolition through
neglect of this property i1t the Embassy take
control of the property we’d ask you to take any
steps necessary to protect the property because
the current Embassy’s property i1s 1In a horrible
state and with that I stand ready to answer any
questions, thank you.

CHAIRPERSON MOLDENHAUER: Thank you very;
do any Board Members have any questions? | don’t
know at this point obviously as you indicated
we’re going to have to probably hold off, how

much time will you need based on the ANC’s next
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meeting to review the new plans and to provide us
with a new report?

MR. JACOBSON: Thank you, our next
meeting that we could consider this would be our
March meeting 1t’s the second Wednesday in March,
we could certainly have something to you by the
very next day, but our February meeting has
already been scheduled and the notices have gone
out to give the public the requisite one week
notice, we couldn’t consider i1t...

CHAIRPERSON MOLDENHAUER: Was 1t the
second or third Wednesday?

MR. JACOBSON: The second.

CHAIRPERSON MOLDENHAUER: So that would
be the 9", okay thank you very much. At this
point we’ll turn to any individuals in support of
this application. Seeing none we’ll turn to any
individuals or persons iIn opposition of this
application. |If you can step forward i1t you
filled out two witness cards you can take a seat
first stating your name and home address, and

then you’ll be provided three minutes.
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MR. BOWER: Good morning Madam Chair and
Members of the Committee, I’m Thomas Bower, 1°m
Vice President of the DuPont Circle Conservancy,
I live at 1545 18" Street, N.W. The DuPont
Circle Conservancy is a citizen’s membership
organization charged with preserving the DuPont
Circle Historic District at its January meeting
the conservancy reviewed the proposal to make
alterations to the property at 1720 16 Street,
N.W. as part of a request to change the Zoning
for the property for a Chancery for the Republic
of the Congo. We strongly believe 1t i1s not
possible for the changes requested by the
Applicant to occur and the property to meet the
criteria for Foreign Mission to be situated In a
residential area as stated in the Board of Zoning
Adjustments Guidelines Section. As presented the
Applicant’s request does not meet the criteria to
ensure compatibility with historic landmarks and
Districts substantial compliance with District of
Columbia and Federal Regulations governing

historic preservation shall be required with
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respect to new construction and to demolition of
or alteration to historic landmarks. The
Conservancy resolution of the property at 1720
16'™" Street states we oppose the project as
presented, we have three areas of concern, Ffirst
the driveway 1In the public space; second the
proposed curb cut on to Riggs Place which will
have a negative impact to the historic quality of
that street and finally the effect on green
space. In addition we have no information on the
proposed new fencing and details of the existing
versus proposed material. We’re not opposed to
parking in the back but we do feel the integrity
of the garden wall is significant. This document
was written before, we, received the, we did not
receive the notice of the changes this morning
but everything we cite i1s still valid. Over a
century ago 16" Street was proposed to become one
of the most beautiful, grand and important
residential streets iIn the city. There is
universal agreement that i1t achieved that status

and has maintained a largely non-commercial and
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Tfinely landscaped presence in the area around the
problem being discussed. The property at the
corner of 16" and Riggs Place, N.W. is one of the
key contributing structures of the Historic
District and supports this neighborhood
preservation achievement, when designing the
front lawn and fence we’re still and are
considered to be District of Columbia public
space to be used to enhance the property under
D.C. Regulation parking 1s not to be permitted iIn
the front of this property. There 1s an
attractive original multi-vehicle garage that can
be entered from Riggs Place and from the alley to
trample on the front lawn and destroy i1ts space
and to make two curb cuts for one parking space
violates every principle used to give the
historic street vista the delightful character it
has. Let us note that every Embassy In this city
that has a driveway on i1ts street side entrance
uses It as a parking lot for as many cars as can
be squeezed into the space everyday regardless of

regulations or agreements. The current front
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fence 1s a major component in the facade
presentation to the street and i1s i1In good
structural condition so there is no need to
replace 1t. The multiple breaks in the fence
that would be needed to create the proposed
driveway would surely destroy it and 1f possible
require a highly Innovative design to recreate
the historic design that would function as the
Applicant requests iIn the space available. We
have seen no detailed design for this proposal by
destroying the front and side fencing, mature
green space and the introduction of the historic
presence of at least one automobile on a daily
basis will turn a model example of historic
preservation on a grand boulevard into a
blighting parking lot. Historic Preservations
chief goal 1s to hand future generations valued
living views from before their time. The
proposed building meets many criteria for being a
particularly important structure in the DuPont
Circle 16" Century neighborhoods warranting is

effective protection for future use iIn viewing.
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Given the current Applicants poor maintenance of
the current Embassy at 16" and Colorado Streets
we have serious reservations about how they would
or 1T they even have an interest iIn preserving
that while beautiful needs and will continue to
require great and expensive care. |If passed
actions are any prediction of the current request
iIs an example 1t i1s doubtful the Applicant will
let alone be capable to acquaint them well 1in
maintaining this property for years into the
future. For all of the above historic
preservation reasons DuPont Circle Conservancy
requests the FMBZA to deny Application 18612 to
allow requested changes to be made to the 1720
16" Street, N.W. or allow the property to be used
as a Chancery by the Republic of Congo, thank
you .

CHAIRPERSON MOLDENHAUER: Thank you very
much do Board Members have any questions?

MS. SORG: Thank you Madam Chair we kind
of skipped over a little bit the discussion about

the garden wall previously and 1 think has been
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brought up by a couple of groups so I wanted to
hear the opinion on alterations to the garden
wall 1 guess from a couple of people including
maybe we can start with Ms. Eig to understand
that and then maybe hear from the ANC about the
wall and the use and the alley.

CHAIRPERSON MOLDENHAUER: Let me just,
procedurally 1 think we’ve got one other
individual who’s a person i1In opposition and then
we’ll be completed with all testimony and what
we”’ll do 1s then 1’11 turn back to you Ms. Sorg
and you can ask questions of anybody, calling up
anybody. I believe we have two other people so
we”ll go to those two and then 1”11 turn to you
for any questions.

MS. SORG: Sounds good.

MR. BOWER: 1 also have words or comment
about the garden wall 1f that would be
interesting.

CHAIRPERSON MOLDENHAUER: 1 believe Ms.
Sorg will ask questions of individuals and she’ll

deem whoever she would like to hear from at that
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point in time. So 1f anybody else who is a
person In opposition has three minutes you can
step forward.

MS. POLIVY: Good morning my name 1S
Margot Polivy 1 live at 1611 Riggs Place, N._W.
I’ve been a resident of Riggs Place for over 40
years and 1°m personally familiar with both the
exterior and interior areas of the Toutorsky
Mansion. I would align my view with the people
who have spoken before with the Conversancy and
the ANC but there are some practical effects of
the proposal on Riggs Place i1tself. Riggs Place
IS not a through street and 1t’s not a wide
street, 1t’s quite a narrow street, the proposal
that’s being made even the, apparently amended
proposal have severe negative effects for the
historic rest of the block, all of the row houses
on Riggs Place are historic row houses, and the
proposal that’s being made even the revised
proposal would transfer the parking problem and
the access problem from 16" Street onto Riggs

Place. [If they put an exit onto Riggs Place
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which both the original proposal and this one
would require, number one i1t’s a narrow street if
they’re going to turn right to 16" Street you
would have to do away with parking on the other
side of the street because 1t’s simply not wide
enough to make the turn. |If the cars that were
parked were going to exit to the left, I think 1
got it backwards, left would be to 16" Street,
right would be to Riggs Place, but you would
probably significantly increase the amount of
traffic on Riggs Place since Riggs Place 1s not a
through street. The effect on that would be
negative for the historic block i1tself. Secondly
we’re not talking about an Embassy here we’re
talking about a Chancery, we’re talking about an
office building, whether the office building has
flag or not, the discussion of whether the
Ambassador can walk on the street or not really
would have more to do with the Embassy than it
has to do with the Chancery. The support that’s
been submitted to you for the street cuts that

exists In the area all either were previously in
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existence or exist on major streets they were not
from 16" Street on to small streets. Finally on
the front yard question; traditionally that area
has been a very lovely garden and i1t wasn’t until
the last owner took over that the front garden as
well as the back garden have been neglected so
even 1T you think about i1t as only grass, number
one i1t doesn’t always have been grass nor does it
have to be grass, 1 think the proposal either one
that’s been made would have a significant
negative effect on the view of the area, thank
you very much.

CHAIRPERSON MOLDENHAUER: Thank you, no
other questions, thank you. One last individual
in opposition, they will be given three minutes.

MR. JADIN: My name i1s Patrick Kenneth
Jadin; 1 live at 1614 S Street, N.W. 1°ve lived
there for 37 years. 1°m opposed to this proposed
zoning change. 1 hope you find 1t meaningful, I
think the basic thing is that this iIs adjacent to
two established residential neighborhood and

allowing an office use within here prevents
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conflicts that 1 think have very adverse effect
on the quality of life 1In the residential areas.
We”ve gone through this before with the previous
request for zoning for the use of this property
and 1n many cases the use that’s being proposed
now raised the very same issues which we objected
to them. From the plans that are presented in
terms how they’re going to handle parking I must
say they’re a little dubious to me In terms of
the amount of cars they claim they will be able
to fit In this backyard destroying this wonderful
garden that there i1s now and putting these four
cars or as has been stated and they are even
intending to stack some more. | hope you all
realize that alley is not just a little dotted
line that’s a brick wall 15 feet away from the
entrance. Getting the amount of parking there
that they say they’re going to get I think is
quite questionable. It’s going to put a demand
on the street parking that is going to make that
a bigger issue to the neighborhood then they
suggest. Secondly the think about events that’s
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another thing which we face in this whole thing
of valet parking, that was a way of handling
events, there just i1sn’t parking available In the
neighborhood, again the events take place as they
have at the Toutorsky Mansion by it’s present
owner of having parties, weddings, things like
that and there i1s just an increase demand for
parking in the neighborhood, 1t causes blockages
in the alley, deliveries, just basic food
deliveries to this place are 1mpossible without
blocking a public right of way. You know they’re
suggesting now to close the garage, the previous
proposed use of this property used the garage as
the service entry because i1t was the only one
that a service vehicle could adequately drop off
food and 1 would imagine that for events there’s
going to be catered events, that’s going to be
another issue.

CHAIRPERSON MOLDENHAUER: Your time is up
so If you want to wrap up.

MR. JADIN: I would just say that

protecting established residential, historic
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residential neighborhoods is I think very
important to the life of the city and that you
certainly should not consider changes that have
adverse effects on the immediate neighborhood,
thank you.

CHAIRPERSON MOLDENHAUER: Thank you very
much, that then concluding, 1’11 turn back to Ms.
Sorg for any questions that you have of any of
the 1ndividuals that have testified today.

MS. SORG: Thank you Madam Chair, 1 guess
I wanted to ask Ms. Eig about, can you give an
opinion on the garden wall here and how i1t does
or does not contribute to the landmark status of
this structure and how the proposed alterations
in your view affect that?

MS. EIG: You ask a very complicated
question, and 1 think that’s obvious from the
testimony that we’re hearing today that there
are, and 1 don’t think I can, certainly a garden
wall would contribute to the historic character
and 1 think 1t’s a question of balance and if

this building 1s going to be used for certain
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uses then what is the path of least resistance to
solve those, 1 would like to respectfully request
since | think we’ve been discussing coming back
here any way that this be looked at with all of
these things 1in mind that we’ve heard today and
the chance to talk with the Historic Preservation
Office and really work out, because 1 came on
this very recently when clearly there was an
issue coming up and make sure that the proposal
that’s put forward is the best proposal that can
work for the Embassy. 1 am dancing around this
answer, yes i1t would be best not to touch the
garden wall, it would be best to leave everything
exactly as 1t 1s, clearly the Republic of the
Congo cannot use the property exactly as it is
so that’s a different gquestion which is not In my
purview to respond to. But 1T the Republic of
Congo i1s to use the property what is the best way
to approach 1t from a historic preservation 1s
the one I would like to answer and I need to more
fully develop with all of i1ts aspects.

MR. BROWN: Can I interject, 1f you go
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the SHPO, Mr. Alcott and his report the top of
the second page and he’s not here but he put it
in writing, he says in his evaluation creating an
opening In the rear yard wall facing the public
alley and paving a portion of the small rear yard
for vehicular parking raises no preservation
Issues or concerns. So that was his report, so |
think at one level that i1s kind of the guardians
of historic preservation, that’s their view and I
believe this report was endorsed by the full
Historic Preservation Review Board as submission.
And at some point and I don’t want to break your
role but at some point 1 would like to make kind
of a brief comment just to focus where we are now
and going forward.

CHAIRPERSON MOLDENHAUER: Well 1°d like
to see 1T there’s any additional guestions from
Ms. Sorg and then any other Board Members first.

MS. SORG: Thank you Madam Chair, yes we
do have the Historic Preservation Report and it
iIs true we have noted their comments in our file.

I would appreciate as | guess we’re going to
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make a sort of list of supplemental filings that
we’re iInterested in and I think one of the things
iIs to have Ms. Eig look further at the plans and
opine on them I suppose in a written form. |
guess related I did want to turn and ask a
question of Mr. Jacobson from the ANC regarding
their thoughts on the iIntensity of use iIn the
alley there?

MR. JACOBSON: Sure, thank you so much,
it 1s a very narrow alley turning onto a very
narrow street, we do have concerns with that, we
did not raise them specifically in our resolution
we wanted to keep 1t brief but certainly that
would be difficult to gain access to that rear
lot that they’re proposing just because of the
tightness in that alley, though the existing curb
cut on Riggs allows access to an existing garage
which also has access to the alley as well. So I
think one thing that the Conservancy 1 think sent
you all was some language that suggests rather
than tearing down the garden wall there could be

some unique or iInteresting way to use the
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existing curb cuts and existing garage to provide
access to parking on the site without forcing the
destruction of the garden wall or additional
access on that alley.

MS. SORG: Thank you, I guess 1 would
also ask 1f DDOT or OP had an opinion on the
intensity of use i1n the alley or deliveries and
so on and so forth.

MR. JENNINGS: DDOT’s position on alleys
is that they are alleys they are public right
away and as far as access to them should always
been remained, no one should position themselves
to block an alley at anytime, | can certainly see
some concerns from the neighborhood as far as
what we call sightline visibility exiting and
entering an alley especially a narrow alley as
has been discussed or is being discussed Is not
the easiest thing 1f anybody has driven through a
narrow alley whether it be iIn Georgetown or
DuPont Circle or some certain areas of the
downtown core they are not easy to enter and exit

a turn radius and the sightline visibilities can
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be difficult. Furthermore as I cited earlier
this 1s a neighborhood where pedestrians are in
abundance and whether i1t”’s folks walking out to
16" Street to get the bus or folks just walking
out to 16" Street to walk south or north, that
presents additional kind of pedestrian and
vehicle conflicts that may come with those
additional trips on the alley. So those are
things that we certainly, you know i1f we have the
opportunity to sit back down with the Applicant
we’ll discuss those things In much greater detail
with them as well.

CHAIRPERSON MOLDENHAUER: Thank you 1
think then at this point iIn time we’ve concluded
all the Board questions. Mr. Brown you indicated
that you wanted to do a quick wrap up or make
some comments, we’re already at noon, | just want
to point out and we have other cases this
morning, before we get to our afternoon cases and
we are going to have to have supplemental reports
so whatever, 1 will give you a few minutes but

whatever you think at the same time may be
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helpful to provide at the continuation of this
hearing. 1711 also just kind of identify that
there will be a continuation of this hearing.

MR. BROWN: Oh okay, probably more
importantly the Ambassador would like to say a
few words and 1’11 defer to him at this point and
then 1 may say something extremely brief.

AMBASSADOR: Madam Chair thank you very
much for allowing me to add the few comments and
the comments that 1 heard here from the ANC,
historical people and all the witnesses here.
First of all 1 would like to redirect that the
most important request here i1s for us to be able
to have a new Chancery, the existing one that we
acquired about 50 years ago does not meet a
requirement for an Embassy anymore, it is faraway
from downtown i1t’s in a really residential area
opposed to this one who i1s 1 keep hearing here
that 1t’s a residential area, yes but just across
the street there i1s a temple there, I guess iIt’s
a Masonic Temple 1 think, I don’t think a Masonic

Temple would be a residential property. Me
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myself as an ambassador, 1°ve been i1nvited many
times to that Masonic Temples for reception with
more than 200 guests most of the time; they have
valet parking and some of the car park on the
street. 1 do not see any ANC people or DDOT not
allowing the parking there. Secondly about the
usage or the quality of the actual Chancery, it’s
because 1t’s not responding to our need today
that we need the new place. So saying that i1t’s
poor maintained no that property as soon as we
acquire a new one we will sell 1t and we even
have already buyer that i1s interested In the
property, however it’s known in Washington that
there have been some Embassy”s 1 will not name
them but had properties that were less maintained
than ours and that today they have one of the
best property as a Chancery in town and one of
them I will quote that example with the
permission of the Ambassador because he is
Embassy of Chad and you can see their new Embassy
on Massachusetts Avenue, 1t has nothing to do as

the one they had In the same area on our street.
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So digging In the past will not help this case,
what i1s 1mportant is that Congo is committed to
improve its image iIn Washington, D.C. in America.

Congo 1s committed to improve i1ts relationship
with the United States we are very happy about
the partnership that we have between the two
governments and the business of people here iIn
America, we need a new Chancery now. |If the ANC
or the historic people are very strongly
concerned about driveway issues we can still
discuss about 1t however we think that the
Chancery i1s, that building will be very
appropriate to be used as a Chancery and 1 think
the Board should give a chance to the Republic of
Congo to acquire that property, thank you very
much Madam.

CHAIRPERSON MOLDENHAUER: Thank you, Mr.
Brown, did you say..

MR. BROWN: Going back to where | started
and 1 think the Ambassador made the point at the
end and I look at this case as | have from the

beginning as really two parts, one is the
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underlying or overriding Chancery use, and two
the specific improvements that are proposed so
that while I think there’s a lot of merit to
improvements. As i1nitial matter certainly
looking at this, the property could be used as a
Chancery without any of those improvements. [I7°m
not saying that’s the appropriate way to go but
certainly to focus the issue 1Is one on the
Chancery use and two and then on the improvements
that are being offered. 1’11 leave 1t at that as
far as then setting up a schedule for moving this
forward. There i1s some, given the Diplomatic
issues as well as the current condition of the
Chancery and the desire to move forward 1°d like
to keep this on as fast a track as possible. The
only date 1 heard specifically is the ANC meeting
March 9%, and their ability to respond quickly
after that. 1 happen to be scheduled to be here
March 15%", so certainly, Ambassador are you
scheduled March 15%?

AMBASSADOR: That’s kind of far but..

CHAIRPERSON MOLDENHAUER: Let me actually
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look to Office of Planning and DDOT, would March
15" give you enough time to review the revised
plans that you received this morning, 1°m seeing
shaking of heads yes.

MR. JACKSON: 1 think i1t would be very
useful 1f we convened a meeting with the
Applicant..

CHAIRPERSON MOLDENHAUER: Yes I would
strongly encourage that.

MR. JACKSON: 1 think we can straight
away arrange something to start discussions, SO
March 15*" we could shoot for that.

CHAIRPERSON MOLDENHAUER: So I definitely
strongly encourage obviously coordination. |1 was
looking at Board Members does that work for Board
Members for March 15%?

MR. BROWN: Madam Chair, it’s just been
brought to my attention that there’s a milestone
date, this project i1s being subject of a short
sale by the Bank of America and that approval
expires March 11%", so basically in getting a

short sale approval 1°m sure everybody’s aware 1is
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something that’s not being taken lightly so I°d
hate to see this opportunity and my client die
just by virtue of timing. |Is there any way that
we can look at an earlier date?

CHAIRPERSON MOLDENHAUER: 1°m going to
turn to the ANC Representative and ask i1s there
any way you can have some emergency meeting at
least to provide comments to us prior to, |
understand the ANC Schedule, but at the same time
I do understand the complicated nature of short
sales.

MR. JACOBSON: The ANC will be as
responsive as we can to this body; this i1s an
important issue to us. | think 1f the Applicant
could have provided us new plans earlier | think
all of us would have been In a better state
including the Applicant in terms of this short
sale but certainly 1 will work with my colleagues
to schedule a meeting to meet with your timeline.

CHAIRPERSON MOLDENHAUER: Okay, |
definitely while I know 1t’s going to be tight

then and obviously we can’t guarantee anything
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but what we”’ll do is we’ll put this then for
March 8%, which again I know it’s going to be
tight but that then provides enough time for the
ANC to take action. Since 1t’s going to have to
be an emergency i1t gives enough time for OP and
then we can put it on our calendar for March 8.

MR. BROWN: Madam Chair i1f we can go back
to a point I’ve been making since the beginning..

CHAIRPERSON MOLDENHAUER: Bifurcating the
case In some way?

MR. BROWN: Yes.

CHAIRPERSON MOLDENHAUER: I think March
8™ we will make a decision at that point in time.

I don’t feel comfortable and I don’t believe any

of the other Board Members feel comfortable
bifurcating the case that this point and this
juncture, 1 prefer not to do i1t, that’s not how
the case was presented to us, so what we’ll do is
we’ 1l see where we are on March 8" and we’ll make
a game day decision on that date. Obviously
you’ve made us aware that bifurcation is an

option In regards to addressing the Chancery
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issue first and then addressing improvement
second. All that would do i1s put the Republic of
Congo i1n the position where they could
potentially have a Chancery where they couldn’t
make any improvements on the property they’d have
to come back and address those at an additional
hearing. But 1 think that will be how we’ll
handle 1t, we’ll put 1t on the calendar for March
8™, on the a.m. calendar for March 8% and we’ll
see where we are from there. That will be a
truncated hearing; we’re not going to hear from
all parties again. We’ll hear from the general
parties that we’re asking for supplemental
information from.

MR. BROWN: Do you want a time table for
supplemental filings?

CHAIRPERSON MOLDENHAUER: 1°m not going to
put a deadline on OP or DDOT, actually, i1f we
have it on March 8™, if everybody can get
everything into our office by March 4. So all
additional supplemental materials 1T they can get

them in by March 4*. Earlier is always better.
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MR. MOY: Madam Chair I can assume that
this 1s for a continued public hearing?

CHAIRPERSON MOLDENHAUER: Yes.

MR. MOY: Number one, number two are our
guests keyed into what the supplemental
information would contain?

"CHAIRPERSON MOLDENHAUER: Oh we can
identify that in general. Supplemental
information would contain more detailed
information on what type of driveway would be
recommended i1t would include discussions with
HPRB 1In regards to this new design and in regards
to the type of impervious pavement that would be
provided in this area, providing information and
better pictures and diagrams and maybe schematics
on how this would appear, how much of this
greensward would be taken up by this parking
area, any additional comments from council or
from the Applicant regarding the use to kind of
clarify that on the record and obviously
information regarding valet parking and maybe

working with DDOT and more detail on that,
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providing more specificity so that DDOTs report
maybe 1In more detail based on the information
they get form the Applicant. 1Is there anything
else any other Board Members have i1dentified that
I have not recalled at the moment?

MR. MAY: HPRB comment specifically.

CHAIRPERSON MOLDENHAUER: Anything else,
I think that 1s everything and obviously any
additional information that any members think may
be helpful but those were the specific things
that the record will be left open for, thank you.
At this point In time this concludes the public
hearing under the Foreign Missions Act, we do
still have three cases for our morning public
hearing however seeing that it i1s almost 12:30 we
will break and we will hear those morning cases
starting at let’s say 1:15 this afternoon. |
appreciate your patience, i1s there a conflict in
time In the audience. 1:15 then, so we’ll
reconvene at 1:15 this afternoon to start the
morning cases, thank you.

Recess
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CHAIRPERSON MOLDENHAUER: This hearing
will please come to order good afternoon ladies
and gentleman this is the February 8, 2011,
Morning Public Hearing for the District of
Columbia for the Office of Zoning Adjustment. My

name i1s Meredith Moldenhauer, Chairperson,
joining me today to my right is Jeffrey Hinkle,
Representative of the National Capital Planning
Commission, and to my left i1s Vice Chair Nicole
Sorg, and to her left i1s Peter May,
Representative of the Zoning Commission. Copies
of today’s meeting agenda are available to you
and are located to my left in the wall bin near
the door. Please be advised this proceeding 1is
being recorded by a court reporter and is also
being webcast live. Accordingly we must ask you
to refrain from any disturbing noises or actions
in the hearing room. When presenting information
to the Board please turn on and speak Into your
microphone first stating your name and home
address. When you are fTinished speaking please

turn off your microphone so that your microphone
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is no longer picking up sounds or background
noise. All persons planning to testify either in
support or In opposition are to fill out two
witness cards these cards are located to my left
on the wall bin near the door and on the tables
in front of me. Upon coming forward to speak to
the Board please give both witness cards to the
court reporter sitting to my right. The order of
procedure for special exceptions and variances
are as follows: 1. Statement of the Applicant and
Applicant’s witnesses. 2. Parties and Persons in
support. 3. Parties and Persons in Opposition. 4.
Government Reports including the Office of
Planning and Department of Transportation. 5. ANC
within which the property is located. 6.
Rebuttal and closing statements of the Applicant.
Pursuant to Section 3117.4 and 3117.5 the
following time constraints will be maintained:
The Applicant, Appellant, persons and parties
except an ANC 1n support and including witnesses
will be permitted 60 minutes collectively. The

Appellees persons and parties except an ANC in
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opposition including witnesses will be given 60
minutes collectively. Individuals will be given
3 minutes and organizations will be given 5
minutes. These time restrictions do not include
Ccross examinations or questions from the Board.
Cross examination of witnesses 1s permitted by
the Applicant or the parties and the ANC within
which the property i1s located i1s automatically a
party to a special exception or variance case.
Nothing prohibits the Board from placing
reasonable restrictions on cross examination
including time limitations, and limitations on
the scope of cross examination. The record will
be closed at the conclusion of each case except
it will remain open for any materials
specifically requested by the Board. The Board
and the staff will specify at the end of each
case exactly what i1s expected and the date when
the person must submit this evidence to the
Office of Zoning. After the record i1s closed no
other information will be accepted by the Board.

The Sunshine Act requires that the public
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hearing on each case be held 1n the open before
the public. The Board may consistent with its
rules and procedures and the Sunshine Act enter
into Executive Session during or after a Public
Hearing on a case for purposes of reviewing the
record or deliberating on a case. The decision
of the Board as in these contested cases must be
based exclusively on the public record, to avoid
any appearance to the contrary the Board requests
that persons present not engage the members of
the Board in conversation. Please turn off all
beepers and cell phones at this time as to not
disturb these proceedings. At this time the
Board will consider any preliminary matters,
preliminary matters relate to whether a case
should or will be heard today such as a request
for postponement, continuance or withdrawal or
whether proper or adequate notice of a hearing
was given. |If you are not prepared to go forward
today or you believe the Board should not proceed
now Is the time to raise such a matter. Mr.

Secretary, do we have any preliminary matters?
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MR. MOY: Not at this moment Madam Chair.

CHAIRPERSON MOLDENHAUER: All individuals
wishing to testify please stand and the oath will
be administered.

MR. MOY: Gives the oath.

CHAIRPERSON MOLDENHAUER: For those in
the audience we have two cases that were
remaining from this mornings agenda that we did
not get to so we’re going to take those on and
then we’ll get to the afternoon cases. Mr.
Secretary we can all the first case.

Application No. 18164

MR. MOY: Yes thank you Madam Chair, that
I believe would be Application No. 18164, this is
the Application of Chester and Elizabeth Burrell,
pursuant to 11 DCMR 3104.1 for a special
exception to allow a rear addition to an existing
one family row dwelling under Section 223 not
meeting the lot occupancy, Section 403 rear yard,
Section 404 non-conforming structure requirements
in the R-3 District at premises 1300 30" Street,
N.W., the property is in (Square 1233, Lot 834).
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CHAIRPERSON MOLDENHAUER: Good afternoon
iT you can please iIntroduce yourself for the
record.

MR. ZAPATKA: I am Christian Zapatka; my
home address is 1413 35" Street, N.W.

CHAIRPERSON MOLDENHAUER: Good afternoon
we have the case fTile in front of us and the
Office of Planning Report in front of us, | think
that this case i1s fairly full so i1f you’d like to
rest on the record you may, if you’d like to add
any additional information for purposes of the
record you may do so as well. [If you have any
additional information you’d like to add please
do so.

MR. ZAPATKA: 1 have a photograph to give
to the Board Members.

CHAIRPERSON MOLDENHAUER: If you can
provide i1t to Mr. Moy he’ll provide copies to us.

MR. ZAPATKA: That’s an additional
photograph that shows the adjacency between the
proposed structure and the north neighbor.

CHAIRPERSON MOLDENHAUER: And we don’t
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have anything in our record from that neighbor,
have you had conversations with that neighbor?

MR. ZAPATKA: Yes.

CHAIRPERSON MOLDENHAUER: Want to provide
a little update to the Board on that?

MR. ZAPATKA: Yes absolutely, the house
has undergone extensive renovation and | had a
lengthy conversation with the neighbor to the
north, Linda Hahn at the outset of the project
who expressed great appreciation for all the
intended improvements i1t had been 1In very bad
shape and 1 walked her outside to describe the
placement of the proposed addition and showed i1t
in relation to the porch and second story
addition of her house and she said she had no
problem at all with that.

CHAIRPERSON MOLDENHAUER: Thank you very
much do Board Members have any questions for the
Applicant? Seeing none, then 1If there’s no
additional information we can then turn to any
individuals in the audience In support or iIn

opposition of this case. Seeing none then we can

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

123

turn to the Office of Planning for their report.

MR. GOLDSTEIN: Thank you Madam Chair,
for the record my name is Paul Goldstein with the
Office of Planning. The Office of Planning
recommends approval of the Applicants request for
a special exception relief under Section 223, I°m
willing at this point to rest on the record and
handle any questions that the Board might have,
thank you.

CHAIRPERSON MOLDENHAUER: Thank you very
much 1 think that your report was very thorough
and 1 have no questions, do any of the Board
Members have any questions for the Office of
Planning? Seeing none, thank you, does the
Applicant have any questions for the Office of
Planning?

MR. ZAPATKA: No.

CHAIRPERSON MOLDENHAUER: Thank you, then
1’11 turn to see 1T there’s anybody in the
audience on behalf of ANC 2-E, seeing no one 1’11
indicate that we have “Exhibit No. 23” in our

record which indicates that at a regularly

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

124

scheduled and noticed public meeting on January
3, 2011, with six Commissioners present which
represented a quorum they evaluated this case for
1300 30" Street, N.W. and submitted the following
resolution to have no objections to the granting
of the Application for Special Exception, that
being said this letter satisfies the great weight
standard and we will give i1t great weight. At
this point in time we’ll turn back and see 1f you
have any closing remarks?

MR. ZAPATKA: None other than, just
emphasizing 1t’s a very modestly scaled one story
rear addition to an existing row dwelling iIn
Georgetown.

CHAIRPERSON MOLDENHAUER: Thank you very
much, then 1f there are no questions from the
Board we”’ll conclude the hearing and we’ll enter
into deliberation immediately. 1 will just start
us off, this i1s a 223 as | think the Applicant
indicated 1t’s a very straight forward 223, OP
put together a very thorough analysis of the 223

Special Exception Standard and in that regard
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1”11 incorporate OP’s analysis for deliberation
and 1 think that i1t 1s a very modest one-story
addition, there i1s a neighbor’s second story
addition which this does not impose on in any
regard to the light an air available to
neighboring properties. As you heard on the
record today there were discussions between the
Applicants representative and the neighboring
property owner and that they were in support of
this Application. We also have in our record ANC
support and no opposition. That being said I
would be i1n support of this Application and 1’11
open up the floor to any further deliberation to
Board Members. Seeing none, then I’m assuming
everyone’s 1n agreement and 1’11 submit a motion.
A motion to approve Application No. 18164 for
request for Special Exception or 223 to construct
a one-story rear addition at 1300 30" Street,
N.W. to obtain relief under 401 Minimum Lot Area,
403 Maximum Lot Occupancy, 404 Minimum Rear Yard,
and 2001.3 Addition to an Existing Non-Conforming

Structure. A motion has been made i1s there a
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second?

MS. SORG: Second.

CHAIRPERSON MOLDENHAUER: Motions been
made and seconded, all those In favor say aye,
aye.

CHORUS: Aye.

MR. MOY: Staff would record the vote as
4 to 0 to 1, this on the motion of the Chair Ms.
Moldenhauer to approve the Special Exception 223
Zoning Relief, seconded by Ms. Sorg, Vice Chair,
also support in the motion Mr. Hinkle and Mr.
May. No other Board Members participating. So
again the final vote 1s 4 to 0 to 1.

CHAIRPERSON MOLDENHAUER: Thank you very
much Mr. Moy and seeing that there’s no
opposition iIn this case we would request that a
summary order be i1ssued for this.

MR. MOY: Very good thank you.

CHAIRPERSON MOLDENHAUER: Thank you very
much. You can call the next case.

Application No. 18163

MR. MOY: The next case i1s Application
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No. 18163, this i1s the Application of the
Government of the District of Columbia Department
of Housing and Community Development, pursuant to
11 DCMR 3103.2 this i1s for a Variance from the
Non-Conforming Structure Provisions under
(Subsection 2001.3) and a Variance from the off
street parking requirements under (Subsection
2101.1) to rehabilitate and convert a vacant lot,
a two family dwelling into a five unit apartment
house In the R-5-B District. This is at premises
1444 Vermont Street, N.W. (Square 2665, Lot 32).

CHAIRPERSON MOLDENHAUER: Good afternoon
iT the parties could please i1ntroduce themselves
for the record.

MR. SULLIVAN: Good afternoon my name 1S
Marty Sullivan with Sullivan, Stiles and Barose.

MS. TYGIER: Good afternoon I°m Mimi
Tygier with the Ruben Group.

MR. SCHNECK: Good afternoon 1°m Ron
Schneck with Square 134 Architects.

MR. RUBIN: Good afternoon 1°m Jonathan
Rubin with the Rubin Group.
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CHAIRPERSON MOLDENHAUER: Okay, Mr.
Sullivan we have i1n our record that obviously
you’re representing 1444 Fairmont Partners, LLC;
the initial application was submitted on behalf
of the District of Columbia DHCD. |1 don’t see
and maybe 1f you can just point it out to me if
it’s already i1n the record where 1444 Fairmont
LLC takes on this Application or accepts the
Application has 1t previously been submitted?

MR. SULLIVAN: 1 submitted something
yesterday but | have a copy here.

CHAIRPERSON MOLDENHAUER: [Is that what
you’re referring to is the deed?

MR. SULLIVAN: Yes.

CHAIRPERSON MOLDENHAUER: I think I would
need something more than that in writing just
indicating that the 1444 Fairmont Street LLC 1is
taking on the responsibility of this. It says
they are representing you as their agent but 1
Jjust need something In writing that says that
they’re taking on the responsibility of this

case.

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

129

MR. SULLIVAN: Can we..

CHAIRPERSON MOLDENHAUER: Supplement the
record yeah, that will be fine, we just need
something to indicate that obviously this has
previously been filed by another Applicant under
the owners name, | understand that the ownership
changed and 1 see that from the deed, but I just
need something In writing.

MR. SULLIVAN: Okay.

CHAIRPERSON MOLDENHAUER: With that
preliminary issue addressed then I would just
indicate that 1’11 turn 1t over to you to start
your statements.

MR. SULLIVAN: Thank you, good afternoon
Madam Chairwoman and Members of the Board, I°m
here on behalf of the Applicant 1444 Fairmont
Partners, LLC, which is an entity of the Rubin
Group who are here with me today. The Applicant
IS requesting Variance Relief from Section 2001.3
for the extension of a non-conforming court and
from Section 2101.1 for a Variance from the

Parking Requirement so that they may restore the
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existing structure Into a 5 unit apartment house
in the R-5-B Zone District. An R-5-B apartment
use 1s permitted as a matter of right and there’s
no limit on the number of units. Already In the
record or to be testified to today i1s substantial
evidence that shows that this property iIs subject
to an exceptional situation and condition such
that strict compliance with the Zoning
Regulations would be unnecessarily burdensome or
practically difficult. We will also show that
relief can be granted without substantial
detriment to the public good and without
substantially impairing the intent, purpose and
integrity of the Zone Plan. On the issue of
Exceptional Condition or Situation the Applicant
and the Applicants Architect will present
evidence to show that this property and the
building on it are indeed subject to an
exceptional situation and condition. The most
prominent exception condition is the physical
condition of the building i1tself. It has been

vacant and neglected for at least 12 years, it
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has been a magnet for vagrants, i1llicit activity
and 1t has been a constant fire hazard which was
realized at least once and i1t has defied
rehabilitation over these past 12 years. This 1is
a 12 year period which saw the resurgence of
Columbia Heights, the creation of a tremendous
amount of value In real estate In the District
and during this time the property was not owned
by a deadbeat owner or a dormant estate i1t was
owned and actively solicited for sale and
redevelopment by the Department of Housing and
Community Development. What makes this condition
so unique is that this property is the only such
property on an otherwise solid block consisting
of quality structures that are well maintained.
As alluded to the building has suffered fire
damage at some point over the last 12 years and I
think 1t represents a continuing fire hazard now
to the building and perhaps to the adjacent
neighbors. The building was used for many years
as a rooming house prior to 1958 and all the way

through at least 1960, there was a C of O 1n 1960
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for rooming house and then the next C of O was 1In
1986 for a two unit flat, 1 would note as a
rooming house i1t most likely had a parking
requirement of two in 1958 i1n which case we’re
not actually iIncreasing the intensity of use for
parking over the 1958 requirement. Although this
i1s In a multi-family zone district there was no
where on the property where parking can be
provided, there’s no access to the rear of the
property, there’s no public alley and there’s no
ability to put parking space 1In front of the
building or to get to the rear or side of the
building from the front of the property. As the
Board knows prong one can be met by considering a
confluence of factors which we believe 1s present
Iin this case. The most prominent of these
factors 1s the physical condition of the property
and the i1ncredible financial effort necessary to
completely rehabilitate the property combined
with the fact that parking simply cannot be
provided here. According to the Palmer Case,

Court of Appeals has stated that the exceptional
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condition of the property can be of an economic
nature as i1s the case i1s here i1In part. On the
issue of practical difficulty, prong two,
restoration of the building requires by the
Applicants and their lenders analysis the
provision of at least 5 residential units,
anything less is simply not economically feasible
and the building would continue to sit vacant.
There’s no better evidence of this than the fact
that than the building has sat vacant for 12
years. It took a concerted effort by the
Applicant, their lenders and DHCD to figure out a
way to take this property off the list of
blighted, hazardous properties and bring i1t back
into productive use providing five new units of
housing. Restoration of t his building due to
its physical condition as you’ll see 1s nearly
impossible let alone unnecessarily burdensome or
practically difficult. As it was for Prong One
of this case The Court of Appeals Case Law is a
helpful guide on Prong Two as well. 1’11 point

out the Gill Martin Case where the court stated
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that economic use of property has been considered
as a factor in deciding the question of what
constitutes an unnecessary burden or practical
difficulty i1In variance cases. In other cases The
Association for Preservation of 1700 Block of N
Street where the Court stated that an unnecessary
burden was clearly present where ‘“there was no
feasible alternative that would have complied
with the Zoning Regulations”, we think that
description fits our case to a “T”, there 1s no
feasible alternative for rehabilitation of this
property. The ability to do the small addition
near the court i1s what really puts us over the
hump as far as feasibility is concerned, we could
have eliminated the court or we could have
extended the Mot occupancy because we’ll be 10%
under lot occupancy as proposed but the
configuration that extends the court and puts the
addition on the existing footprint on the back,
which Is not noticeable from the front street by
the way, seemed to be the configuration that made

the most sense within this footprint. Finally
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some additional Case Law on Prong Two is the
Barber Case where the court stated that when
considering practical difficulty, increased
expense and inconvenience to Applicants for a
Variance are among the proper factors for BZA’s
consideration. The Board will hear substantial
testimony on the iIncreased expense and
inconvenience to the Applicants i1In rehabilitating
this property. Regarding the parking itself if
the property had any rear public access the
Applicant could provide parking spaces and create
an unlimited number of units subject to FAR and
Lot Occupancy, of course both of which we comply
with comfortably, but providing just that one
parking space is impossible on this property.
Regarding Prong Three we will present evidence to
show that Relief can be granted without
substantial detriment to the public good, there’s
no material change to the footprint. There’s a
small iIncrease in height in the rear of the
building, not noticeable from the street. A

small iIncrease in density but well under the 1.8
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FAR limits and the Lot Occupancy stays the same
or slightly increased but i1s still 10% under the
maximum permitted Lot Occupancy. So the Relief
requested is minor, 1Its one parking space in an
area where there’s plenty of street parking and
plenty of public transportation options. In the
court extension Is just an extension of what
exists and we wanted to keep the court In order
to provide the light that 1t provides, 1t could
have been removed as a matter of right but we
didn’t think that would have been any benefit to
this property or to the adjacent property.
Generally 1°d like to add that in the Gill Martin
Case the Court stated that the BZA has
Tlexibility to consider a number of factors iIn
granting a Variance including the weight of the
burden of strict compliance and the severity of
the Variances requested. On the weight of the
burden the Applicant would be forced to walk away
from this property and leave restoration for
somebody else down the road when the condition of

the buirlding will have deteriorated even further

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

137

or have been condemned. As noted this property
has for some reason defied any attempts at
restoration for 12 years now. Second on the
severity of the variances requested, the relief
requested is just one parking space, the
extension of the court we think is a minor change
so the severity of the variances requested 1is
very low. One final point, this proposal as I
said leaves 10% Lot Occupancy out there as well
as we’re lower than the height, we didn’t take
advantage of some of the opportunities we had to
increase the density here, so we think 1t’s a
modest addition and a modest proposal overall and
with that unless there’s any questions 1’11 turn
it over to the Applicant for her testimony.

MS. TYGIER: Thank you, good afternoon
thank you for hearing us. 1 want to tell you a
little bit about the Rubin Group, we’re just a
small family run enterprise actually started by
my sons, and we focus on adaptive reuse and
restoration projects. We’ve done two other

projects in Columbia Heights, one down the street
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from this project where we took what had been an
abandon house that had been used as a halfway
house at one point and turned it into five units
again, all fully occupied and the neighbors are
delighted with us so when we came to them about
buying this building they were applauding so we
have their support. We purchased this property
at the DC PAD Auction, we closed on i1t last week,
we purchased the right back 1n June and we have
been working very hard to get to this point. As
Mr. Sullivan has said this property has been
vacant for 12 years, i1t i1s In horrible shape, the
back of the building, you’ll see, i1s caved in,
iIt’s a haven for cats for other animals and for
other nefarious activities in the community, so
the police are also supporting our efforts. Mr.
Sullivan spoken about he prior use of the
building so I won’t belabor that, but we worked
long and hard to come up with the five unit
configuration working with our bank and this is
what they agreed would be economically feasible.

Based on our experienced In the neighborhood
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renting and selling other properties this
configure provides the appropriate size and the
price point for housing in this part of the
District. So i1f any one has any questions 1°d be
happy to take them now otherwise let me i1ntroduce
Ron Schneck, who i1s our Architect and our CBE
Partner.

MR. SCHNECK: Hi again my name iIs Ron
Schneck from Square 134 Architects. This Is one
image board that you don’t have iIn your packages,
I want to orient everyone to where we are in the
city and this red dot obviously shows Fairmont
Street and i1ts halfway sort of mid-block there’s
a larger apartment building here and some larger
apartment buildings around it and then this is a
row of multi-family dwellings. As you can see
there was at one time an alley which iIs now
closed. This first i1mage shows the existing
condition of 1444, the front i1s actually in very
good condition we’re not going to have to do a
whole lot to that but as you’ll see with the

other pictures the inside 1s In very bad shape,

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

140

there are portions of it falling apart and 1’11
show that. This just shows we didn’t have to try
hard to take this photograph, there really is
ample parking on the street and this just gives
you some i1dea what the neighborhood’s like. This
i1s one of three almost identical buildings
towards the eastside of Fairmont Street and
similar buildings further down. This 1Is what Mr.
Sullivan was referring to in terms of
extraordinary condition this i1s the back wall at
the top floor, i1t’s basically gone and as you can
see there’s places where the floor has already
collapsed. We’re going to be keeping some of the
structure probably about 25% of i1t; the rest of
it needs to be completely replaced. | just want
to walk you through the floor plans and sort of
give you from a design perspective our
understanding of sort of how we’re using the
court that we’re extending. The first floor is
the garden floor and basically what we’re doing
IS providing access into this court, Into the

units and what the open court does as Mr.
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Sullivan said, we had a couple of options here,
we could have gone out the back for the addition,
we could have enclosed this but as you know these
courts provide a lot of light and air into the
interior space especially on this site which 1is
so long and narrow and this enabled us to get a
second bedroom in floors one through three. This
is the garden level, fTirst floor where you come
in off the street, again a two bedroom unit.

Then working your way up the building this i1s the
second floor and then what we did as has been
described, on the third floor i1s we’ve created
mezzanine units and these are the lower levels of
the mezzanine units, this is unit four and this
is unit five and one of them we have a spiral
stair going up to the mezzanine unit and the
other one we have a single run stair and these
are the not penthouses but the sort of second
floor of the mezzanines located here and here and
this 1Is the existing court condition that we’re
talking about. These elevations show basically

that the height as you can see this i1s the front
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of the building and this is the new height of
these mezzanines and we’re basically a foot over
the maximum height but essentially 6 feet 5
inches above sort of the maximum height of the
parapet and this back elevation shows in
elevation this is the court and this i1s the
portion that gets extended up. Are there any
questions?

MR. MAY: Yeah you mentioned that you’re
replacing a certain amount of the structure, does
that include, i1t includes part of the outside
wall on the upper floor, and does i1t include any
other outside walls?

MR. SCHNECK: The back outside wall we’re
basically taking out completely, I don’t have a
picture of i1t everywhere but this iIs the top
floor of that back wall and as you can see, you
know, our structural engineers recommended
basically taking i1t out and we’ll be putting iIn a
new wall In the same footprint but a new wall
going all the way up.

MR. MAY: You say i1t’s what we’re seeing
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is the top floor of the back wall?

MR. SCHNECK: Correct.

MR. MAY: Oh I see, okay, so then the
back wall was, the existing back wall that’s
falling apart 1s masonry?

MR. SCHNECK: 1t’s masonry from grade to
the underside of the third floor and then the
portion that your seeing here is actually part of
a Mansard Roof, | don’t have a picture of the
back because there’s a stair there that’s covered
in vines so you really can’t see anything anyway,
this 1s the best shot of the back.

MR. MAY: Okay, and so the court yard
wall that, the long wall of the court yard I
guess, that’s all completely iIntact?

MR. SCHNECK: It 1s intact, we’re going,
we’re going to have to brace it because as you
can Imagine, when that wall goes away that things
just going to be flapping there, so you know we
want to keep this wall so we’re going to brace it
but 1ts going to pretty much remain when we’re

done 1In 1ts existing location.
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MR. MAY: And where | see you have joists
that have fallen where those, are that are on the
first, ground floor, first floor, it looks like
it fell into the cellar.

MR. SCHNECK: Correct, this i1s the first
you can see them here and here, this i1s the
garden level or the basement and this i1s the back
portion, basically this roof failed first and
then everything as water trickled down 1t just
started to fail i1n the back.

MR. MAY: And you’re referring to as a
basement but technically i1t’s a cellar, i1t’s
below..

MR. SCHNECK: Yes sir, yes sir it’s a
cellar.

MR. MAY: Okay, thanks.

CHAIRPERSON MOLDENHAUER: Do Board
Members have any questions for the Architect or
any of the other Applicant Parties?

MR. MAY: Madam Chair, 1 think the
biggest question 1 have i1s that essentially the

case hinges on demonstrating that the difficulty
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with the property i1s In the financing the
restoration and we don’t have a lot of very
specific evidence to that fact and I’m just
wondering 1T there’s more that you can add that’s
actually, rather than simply saying this is the
only thing that works can you demonstrate that a
little bit more clearly.

MR. SULLIVAN: Yeah I think so do you
want to walk through the chart in your financial
analysis?

MS. TYGIER: 1711 pass this test soon |
hope, when we were working on doing this building
we sat down and worked on three unit scenario,
four, five unit scenarios how do we make i1t work,
the price point that we can get on this block in
Columbia Heights and what 1t was going to cost
us. The structural work that this building
requires iIs enormous, it will have to be gutted,
there, as you saw there are failing floor joist
that have literally failed but there are many
others that have been compromised that while we

do the bracing we will probably have to replace
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those floor joist, just doing the bracing a lone
is a lot, 1t will all be, all new electrical, all
new plumbing, all new floor systems, ceilings,
everything has to be from scratch. Our initial
estimates from the contractors and the other
trades has come in at 1.25 million dollars for
development alone and then with the financing
costs and the other related costs the cost for
development are nearly 2 million dollars and our
very optimistic hope i1s that we can get 2.3
million for the sale of these units so there’s
not a whole lot of play 1In that.

MR. MAY: So you do intend to sell the
units as opposed to rent them?

MS. TYGIER: Yes they’ll be sold, my son

Jonathan will be living In one, so that also eats

into our profits.

MR. MAY: You’ve got to charge him full
price..

MS. TYGIER: It would be nice wouldn’t 1t?
Do you have children?

MR. MAY: 1 do.
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MS. SORG: How many square feet, I°m
looking and | just can’t see.

MS. TYGIER: 1°m going to defer.

MR. SCHNECK: Total gross is 4,350.

MS. SORG: Okay thank you.

CHAIRPERSON MOLDENHAUER: Can you
elaborate a little bit on not just the financial
issue but I guess how the financial i1ssue iIs then
wrapped into the need to keep the court and why
the layout for not keeping the court would not
work financially?

MS. TYGIER: The court i1s more to provide
two bedrooms and to provide natural light and air
into a bedroom, while we will be putting
sprinkler systems in this building for fire
safety people do want to have a window in their
bedroom and so to enclose that court impacts not
only making an enclosed bedroom with no natural
light but 1t also iImpacts the neighbors, because
it Impedes on what they’re using now for light
and air.

CHAIRPERSON MOLDENHAUER: Do you have
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financials that show I guess the difference
between a five unit maybe one bedroom layout and
I guess the financial feasibility of a project
like that versus a five unit one bedroom? Two
bedrooms.

MS. TYGIER: Two bedrooms, the maximum
price in Columbia Heights for a one bedroom is in
this particular section of Columbia Heights 1is
about $425,000, I’m being generous, 1’m sorry..

MR. RUBIN: One came on the market at
1348 Euclid Street for $380,000 and 1 believe
that also included parking for a one bedroom of
similar size and finish level.

CHAIRPERSON MOLDENHAUER: So what you’d
say 350 then typically for a one bedroom without
parking?

MR. RUBIN: That’s a safe bet.

CHAIRPERSON MOLDENHAUER: So then how
does that work into your numbers, 1°m assuming,
what would typically a two bedroom go for, I
don’t see sells cost, you’ve got price per square

foot of 175, sells cost that’s actually sells
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cost.

MS. TYGIER: We were looking, 450 roughly
for a two bedroom without parking. So that
leaves us absolutely, that leaves us probably in
the negative.

CHAIRPERSON MOLDENHAUER: It would be
looking at the numbers. As Mr. May indicated
earlier the Variance test does require that we
try to, 1t’s a high standard and we’re trying to
understand financially how you satisfy that high
standard since obviously this 1s a confluence of
factors that’s being articulated. | don’t have
any other guestions at this time, do any of the
Board Members have any questions for any of the
Applicants at this time. Seeing none then is
there any additional comments from the Applicant?

MR. SULLIVAN: No 1 would just point out
that 1n not all area variance cases are specific
numbers required and 1 have a case specifically,
Hillcrest LLP where they received over a couple
of hundred variances for 54 lots and no financial

information was submitted and 1 think 1t was
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judged on general economic principles. 1 think
another thing to remember would be 1In a case like
this the contingency budget would be kind of
scary because of the condition of the buirlding as
well, I think that’s all we have.

MS. TYGIER: 1f 1 could add one thing
about the contingency budget, one of the areas
that we’re concerned with right now i1s with
sprinklers we’ve been working very hard to work
with D.C. Water about the flow of water on the
street but one of our unknowns is we might have
to put a fire pump in which is $30,000, just a
few little surprises like that, that we haven’t
factored iInto this budget yet, so please we need
this Variance.

CHAIRPERSON MOLDENHAUER: 1 think that’s
everything so what we’ll do is we’ll turn to any
individuals iIn the audience iIn support or in
opposition to this case. Seeing none 1’11 just
reference that we do have two letters of support
in our record from neighbors voicing their

support of the application, “Exhibit 27” and
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“Exhibit 26”. That being said 1’11 turn now to
the Office of Planning for their report.

MS. THOMAS: Good afternoon Madam Chair,
Members of the Board, the Office of Planning is
in support of the requested Variance Relief to
renovate this property within the limits of the
R-5-B provisions. We see that there i1s no alley
access to provide parking on the lot, and parking
in front or anywhere else on the lot would not be
permitted within regulations and there i1s no
space to do that In any event. With respect to,
so there’s a practical difficulty to provide
parking and it would not impair the iIntent of the
regulations as this location is within a much
used (Inaudible) in this area along 14 Street.
We see also that there is a practical difficulty
with eliminating the non-conforming court that
already exists on this property. We believe that
1T the court were eliminated they would have to
do a different design which would play into the
FAR as well, they would have to go further back

into the property, extend the Lot Occupancy as
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well as the FAR and we don’t think that would
have been a reasonable solution so we see what’s
being offered as reasonable given the renovation
for this property and we’re in support of the
requested relief, thank you.

CHAIRPERSON MOLDENHAUER: Thank you very
much; do any Board Members have any questions?
Does the Applicant have any questions for the
Office of Planning?

MR. SULLIVAN: No we don’t thank you.

CHAIRPERSON MOLDENHAUER: Then at this
point in time 1’1l turn to see 1T anyone 1Is in
the audience from ANC 1-B, seeing no body in the
audience from ANC 1-B 1’11 indicate that we have
“Exhibit No. 287 1n our record which indicates
that on January 6, 2011, at a regularly scheduled
and properly noticed meeting with a quorum of
9, out of 11 members present the ANC 1-B voted
unanimously 9 to O to support this Application
for a Variance Relief and for the Addition to the
Non-Conforming Structure. That being said this

letter 1In our record satisfies our great weight
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requirement and we will give 1t great weight.
Then at this point in time we’ll turn back to the
Applicant for any closing remarks or any
questions from Board Members. Seeing no
questions from Board Members at this moment we’ll
turn back to the Applicant for any closing
remarks.

MR. SULLIVAN: Thank you, 1°d just like
to say that we believe we do meet the Three Prong
Variance Test for the reasons stated and that the
financing i1s i1In place and the Applicant is ready
to get started and revive this property and we
would very much appreciate an approval and a
bench decision and some reorder i1f possible,
thank you.

CHAIRPERSON MOLDENHAUER: Do Board
Members have any final questions? No then at
this point we conclude the hearing. Are Board
Members ready to deliberate on this case, | see
nodding of heads yes so then we will get started.

1’1l start us off, the case has a request for

Variance Relief, Variance Relief 1s one of our
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higher standards of relief and I think that while
I always commend OP for their report 1 think that
their analysis of this was a little limited and |
think didn’t look 1Into the factor of the
Exceptional Circumstances in as much depth as I
typically like to look at a Variance Standard,
however that being said, 1 do think that the
Applicant In the presentation today has pretty
much done what I would have hoped they could have
done 1T they could have satisfied the standard
which 1s talk about confluence of factors, point
out multiple areas which we can review which
together maybe not in and of themselves
individually but together can satisfy the First
Prong at least In regards to Exceptional
Circumstance and 1 think those confluence of
factors are one, the physical condition of the
building, talking about the structural problems,
the physical, the fact that there are joists that
are falling apart, not just the fact that the
property has been unsold for so many years, I

don’t think that 1n and of itself would ever
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satisfy the First Prong of the Variance Standard
but I think that the condition of the property
along with then the economic circumstances of the
property which are tied to then the financial
need to have two bedrooms versus having one
bedrooms iIn this area In order to provide at
least a minimal or reasonable return on this
property based on the physical conditions and the
need for extensive renovations which | think has
been articulated by both the Applicant and by the
Architect 1llustrating the pictures and aspects
of the building. With that being said 1 think
the Applicant’s Council Mr. Sullivan has pointed
out numerous cases such as the Gill Martin Case
and Barber which all go to the fact that we can
consider financial hardship and financial
difficulty as part of a confluence of factors for
satisfying the First Prong. That being said I do
think the Applicant has satisfied the First Prong
and then has tied that to the practical
difficulty of satisfying or upholding the Zoning

Requirements. This property In regards to its
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parking only needs Relief for one because the
other parking space was grandfathered, or there
was parking credit because of the historic
aspect of the building and so | think that the
back that there could not be a curb cut, there
could not be access from the rear of the property
for parking for an additional parking space, |
think 1s sufficient to receive Relief and that
there i1s an exceptional circumstance in the fact
that obviously one could not be created, a
parking space could not be created. That being
said they have support from letters of neighbors
as indicated in the record “Exhibits 26 and 277,
they have support of the ANC and the Office of
Planning is support of the Application as well.
That being said 1 would be iIn support of this
Application and 1’11 open up the floor to other
Board Members.

MR. MAY: 1 would agree with pretty much
everything you said there, 1 would add a couple
of points, one is that | don’t think enough iIn

this In terms of making the argument for the
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variance | don’t think enough was made of the
argument that the property is long and narrow and
I think that 1t’s, i1ts still a very buildable
property and you can make reasonable use of the
property, i1f 1t was vacant you could build a good
house on i1t and that sort of thing, but being
less than 18 feet wide and being as long as it
iIs, 1ts hard to imagine a very good configuration
that makes full use of the development potential
of the property without creating something that’s
frankly a lot worse than what’s being proposed
here. There really are not good solutions to
this from a planning point of view, because as
soon as you try to get light into the middle of
the property when you have a long site like this
and to a compliant court you’re talking about a
court that’s so big that is makes the living
space completely impractical. So and not to
mention the fact that your pushing development
back, well beyond the back lines of the houses,
so 1t’s going to wind up creating, | think, an

objectionable circumstance there. So | think
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that perhaps on the grounds alone that i1t’s long
and narrow I think creates an exceptional
circumstance. 1 think 1t’s very helpful to
actually gotten some specific information on the
financial analysis because 1 think very often
cases like this come forward and all we get is a
statement that i1t won’t work unless we do It
exactly this way, well now we have a reasonable
demonstration that this i1s, that the financial
difficulties are part of the i1ssue that needs to
be addressed. 1 think the parking variance is
almost a no brainer because there’s just no way
to add parking so i1f your going to do something
on the site that” a matter or right, that’s going
to create a need for parking, there simply 1s no
way to provide 1t. The other difficulty that
we’re dealing with in terms of the existing
building is that non-compliant court, if that
court were five feet then you’d have a different
avenue to be able to pursue since i1t’s not five
feet, anything that we do 1s a variance. So that

i1s something that’s most likely going to be
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addressed i1n the upcoming rewrite of the Zoning
Regulations to make these sort of circumstances
less problematic. 1 think that even though it is
only 3 feet 9 iInches i1t does serve a useful
purpose and there’s no reason to think that it
makes more sense to just kind of wipe i1t off and
try to start over again because | think you wind
up with a development that’s far worse iIn terms
of 1ts Impact. AIll things considered adding a
little bit of space on the top and adding those
couple of decks on the back I just don’t, I think
those are pretty modest and 1f that’s what i1t
takes to make this a viable property, | think it
falls well within the variance tests that we have
to consider and winds up being a pretty good
project.

MS. SORG: I would just add I agree both
with Mr. May and with you Madam Chair and would
just note without reiterating what you already
said also that the relief that’s requested here
iIs also pretty limited 1n nature as well as to

note that anything, you know the density that’s
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being proposed here i1s appropriate for the
neighborhood and also that it is | think good for
the project and good for the neighborhood that
the facade here which contributes to the fabric
IS being preserved and naturally we always
encourage these types of properties to be put
back 1nto good use.

CHAIRPERSON MOLDENHAUER: If there’s no
further deliberation then I think we’re all 1In
agreement and 1’11 submit a motion, a motion to
approve Application No. 18163 for a variance
under Section 3103.2 from the non-conforming
structures provision under (Subsection 2001.3)
and a variance form the off street parking
requirement under Section 2001.1 to rehabilitate
and convert a vacant flat into a five unit
apartment building at 1444 Fairmont Street, N.W.

Motions been made is there a second?

MR. HINKLE: Second.

CHAIRPERSON MOLDENHAUER: Motion’s been
made and seconded, all those In favor say aye,

aye.
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CHORUS: Aye.

MR. MOY: Staff would record the vote as
4 to O to 1; this 1s on the motion of the
Chairperson Ms. Moldenhauer to approve the
Application for the requested variance relief,
seconded by Mr. Hinkle, also In support of the
motion Mr. Peter May and Ms. Sorg. Again the
final vote 1s 4 to O to 1.

CHAIRPERSON MOLDENHAUER: Thank you very
much Mr. Moy and we’d also request that we waive
our requirements and ask for a summary order to
be i1ssued, seeing that there’s no objection in
this case.

MR. MOY: Very good, thank you Madam
Chair.

CHAIRPERSON MOLDENHAUER: Thank you.

MR. SULLIVAN: Thank you.

CHAIRPERSON MOLDENHAUER: And that
concludes our morning cases and we will start
with our afternoon cases now, we’re just going to
take a quick 10 minute recess and we’ll reconvene

in Just 10 minutes and start our afternoon cases
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for the day, thank you.

Afternoon Session

CHAIRPERSON MOLDENHAUER: Please come to
order, good afternoon ladies and gentleman this
iIs the February 8, 2011, Public Hearing of the
Board of Zoning Adjustments for the District of
Columbia. My name is Meredith Moldenhauer,
Chairperson, joining today to my right is Jeffrey
Hinkle, Representative of the National Capital
Planning Commission, to my left i1s Vice
Chairperson Nicole Sorg, Mayoral Appointee, and
to her left i1s the Representative of the Zoning
Commission, Peter May. Copies of today’s meeting
agenda are available to you and are located to my
left in the wall bin near the door. Please be
advised this proceeding is being recorded by a
court reporter and is also being webcast live.
Accordingly we must ask you to refrain from any
disturbing noises or actions iIn the hearing room.
When presenting information to the Board please
turn on and speak iInto your microphone first

stating your name and home address. When you are
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finished speaking please turn off your microphone
so that your microphone i1s no longer picking up
sounds or background noise. All persons planning
to testify either In support or In opposition are
to fill out two witness cards these cards are
located to my left on the wall bin near the door
and on the tables in front of me. Upon coming
forward to speak to the Board please give both
witness cards to the court reporter sitting to my
right. The order of procedure for special
exceptions and variances are as follows: 1.
Statement of the Applicant and Applicant’s
witnesses. 2. Parties and Persons in support. 3.
Parties and Persons in Opposition. 4. Government
Reports including the Office of Planning and
Department of Transportation. 5. ANC within which
the property i1s located. 6. Rebuttal and closing
statements of the Applicant. Pursuant to Section
3117.4 and 3117.5 the following time constraints
will be maintained: The Applicant, Appellant,
persons and parties except an ANC i1n support and

including witnesses will be permitted 60 minutes
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collectively. The Appellees persons and parties
except an ANC 1n opposition including witnesses
will be given 60 minutes collectively.
Individuals will be given 3 minutes and
organizations will be given 5 minutes. These
time restrictions do not include cross
examinations or questions from the Board. Cross
examination of witnesses 1s permitted by the
Applicant or the parties and the ANC within which
the property i1s located i1s automatically a party
to a special exception or variance case. Nothing
prohibits the Board from placing reasonable
restrictions on cross examination including time
limitations, and limitations on the scope of
cross examination. The record will be closed at
the conclusion of each case except 1t will remain
open for any materials specifically requested by
the Board. The Board and the staff will specify
at the end of each case exactly what i1Is expected
and the date when the person must submit this
evidence to the Office of Zoning. After the

record is closed no other information will be
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accepted by the Board. The Sunshine Act requires
that the public hearing on each case be held in
the open before the public. The Board may
consistent with i1ts rules and procedures and the
Sunshine Act enter iInto Executive Session during
or after a case has been heard for purposes of
reviewing the record or deliberating on a case.
The decision of the Board as in these contested
cases must be based exclusively on the public
record, to avoid any appearance to the contrary
the Board requests that persons present not
engage the members of the Board in conversation.
Please turn off all beepers and cell phones at
this time as to not disturb these proceedings.
The Board will make every effort to conclude the
Public Hearing near as possible to 6pm if the
afternoon cases are not completed at 6pm. The
Board will access whether i1t can complete the
pending case or cases on Its agenda. At this time
the Board will consider any preliminary matters,
preliminary matters relate to whether a case

should or will be heard today such as a request
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for postponement, continuance or withdrawal or
whether proper or adequate notice of a hearing
was given. |If you are not prepared to go forward
today or you believe the Board should not proceed
now Is the time to raise such a matter. Mr.
Secretary, do we have any preliminary matters in
this case?

MR. MOY: Madam Chair not to my knowledge
for this afternoon Madam Chair.

CHAIRPERSON MOLDENHAUER: If any
individuals are not previously sworn in for the
afternoon session, any individuals that need to
be sworn in please stand to have the oath
administered.

MR. MOY: Gives the oath.

CHAIRPERSON MOLDENHAUER: Okay we can
call the first case then.

Application No. 18165

MR. MOY: That would be Application No.
18165 of Ellen M. Mahan; pursuant to 11 DCMR
3104.1 for a Special Exception to allow a rear

screened porch and patio addition to an existing
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one family detached dwelling under Section 223,
not meeting the Lot Occupancy Section 403, Rear
Yard Section 404, and Non-Conforming Structure
(Subsection 2001.3) requirements in the C-B-U-
T/R1-B District at premises 5039 Eskridge
Terrace, N.W., (Square 1411, LOT 16)

CHAIRPERSON MOLDENHAUER: Good afternoon
iT the parties could introduce themselves for the
record.

MR. DUPONT: Good afternoon my name 1isS
Stephen DuPont I am the Architect for Ellen Mahan
who 1s on my left.

MS. MAHAN: 1°m the Applicant Ellen Mahan
5039 Eskridge Terrace, N.W., DC.

CHAIRPERSON MOLDENHAUER: Thank you very
much, 1 think we have a fairly full record in
this case, this i1s a 223 and the only issues that
we would be looking maybe to get additional
information on would be how the Applicant
satisfies the overlay, seeing as OP identified
that this i1s i1In the Overlay District and we did
pull up the Office of Zoning Map to confirm that
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this 1s In the Overlay.

MR. DUPONT: In ready the code section
Square 1411 is not listed and i1n addition to that
we are within the overlay limits, we’re under 35%
for a lot of this size.

CHAIRPERSON MOLDENHAUER: Thank you 17°m
looking at our Zoning Map and 1t indicates that
this 1s 1In the Overlay; 1’1l ask OP about that as
well but.

MR. DUPONT: I think OP and I are in
agreement that there’s confusion In this
particular section of the code.

CHAIRPERSON MOLDENHAUER: Well then maybe
we”ll look to Mr. May to address that in the
Zoning rewrite. Do Board members have any
specific questions for the Applicant that they
would like answered? Seeing none is there any
additional information that’s not in the
Application that you would like to add?

MR. DUPONT: I would like to note in the
agenda what I think might be an error In terms of

occupancy; I don’t think we exceed occupancy. |
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mean the lot i1s slightly substandard in area but
even with that we’re below the occupancy limit.
1’d also like to mention that since you last
received a revision to the Application we’ve
actually made the addition slightly smaller.

CHAIRPERSON MOLDENHAUER: Have the plans
changed at all since..

MR. DUPONT: Yes.

CHAIRPERSON MOLDENHAUER: Do we have
copies of those revised plans?

MR. DUPONT: Not yet because it only
happened over the weekend. We pulled the corner
of the addition back to be 9 feet from the
property line not 8.5.

CHAIRPERSON MOLDENHAUER: Okay we would
obviously need to have our record supplemented
with any of that new documentation. When do you
think you’d be able to get additional plans?

MR. DUPONT: 1 can give you the drawings
that are on the board and I can provide more
plans tomorrow.

CHAIRPERSON MOLDENHAUER: We probably
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would actually need that probably in our file so
get the revised plan and we will put this on a
decision calendar then for another date after we
complete the rest of the hearing.

MR. DUPONT: What was that?

CHAIRPERSON MOLDENHAUER: We”ll have to
put this on a decision calendar for another date
because we’ll need that iIn our record so we can
actually make sure i1t’s part of our record before
making a decision on the case.

MR. DUPONT: If I could make this request
since the current plans have no opposition and
meet the requirements and we make the decision on
the basis of those plans and then 1”11 supplement
the record anyway?

CHAIRPERSON MOLDENHAUER: You’d have to
then apply for a minor modification once the
plans are finalized are approval is based on the
plans 1In front of us, and you could not make any
changes to those plans without coming back before
the Board for minor modification.

MR. DUPONT: Even 1f we’re making it
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smaller.

CHAIRPERSON MOLDENHAUER: Then you’re not
then building In conformity with the plans which
we’re approving our relief upon.

MR. DUPONT: If you put the decision off
to another date does 1t mean i1t requires a
special writing that takes months?

CHAIRPERSON MOLDENHAUER: No 1t would
just be, what we’re going to do is we’re going to
finish the hearing today and then we’ll put 1t on
to, instead of doing a bench decision right away
we’ll set this for decision, i1t’s not going to be
a formal hearing after that, 1t will be a
decision portion. 1I°m just looking at the lot
occupancy on the revised “Exhibit 23” just to
confirm that, I have no other questions for the
Applicant, what 1’1l do now is 1’1l turn to any
individuals iIn the audience iIn support or in
opposition to this case, seeing none 1’1l just
note for the record we did have a request for
party status by a Mr. Edwards but then we did

receive “Exhibit 28” which was indicating that he
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was withdrawing his party status so 1’1l commend
the Applicant for at least working with the
neighbors for trying to obtain report. We also
have a letter from a Vonhusing(ph sp) “Exhibit
27”7 which also indicates that they’re writing to
express concerns about the project and iIn regards
to problems with drainage and water flow,
obviously unfortunately water flow and drainage
are something that our Board has jurisdiction on
but we encourage obviously the Applicant to
continue to work with all of their neighbors
about different i1ssues. That being said 1’11
turn to the Office Planning for theilr report.

MS. MAHAN: 1°m sorry may I add just one
thing?

CHAIRPERSON MOLDENHAUER: Sure.

MS. MAHAN: And I’m sorry about the plans
changing but the reason they did was to satisfy
our neighbors and get everybody comfortable with
the project.

CHAIRPERSON MOLDENHAUER: Wonderful, 1

appreciate that, as I said i1t’s always good to
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see Applicants working with their neighbors so we
don’t have to play the intermediary between
individuals so that always i1s appreciated. That
being said 1’11 then turn to Office of Planning
for their report.

MR. MORDFIN: Good afternoon I’m Stephen
Mordfin with the Office Planning and the subject
application conforms to the criteria for 223
because 1t’s a one family dwelling 1n an R-1,
light and air wouldn’t be effected because the
addition would be set back more than 20 feet to
the east and apparently 9 feet to the south, iIn
access of the minimum 8 foot side yard
requirement, privacy and use of enjoyment would
not be unduly compromised because the property to
the east i1s at a significantly lower elevation
and the property to the south 1s screened by a
row of evergreens. The addition would not
substantially intrude upon the character or
pattern along the street as i1t would be
residential In appearance, plans for (inaudible)

elevation, drawings were submitted as part of the
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application. A lot occupancy of 34% is proposed
less than the maximum 50% in the R-1 and the
request of relief would not result In the
introduction of the expansion of a non-conforming
use. The Application also indicates that the
subject property i1s located within the Cambridge
University Terrace Overlay District. Based on a
reading of Zoning Commission Order 863 Office of
Planning 1s not convinced that the subject
property is located within that overlay, however
the Application does conform to the addition
requirements 1mposed by that overlay specifically
the proposed lot occupancy is proposed to be 34%
which 1s less than the maximum 35% permitted and
the ground coverage is 47% which is less than the
maximum 50% permitted. Therefore the subject
application i1s In conformance with the Overlay
District and the Office of Planning recommends
the approval of the Application, thank you.
CHAIRPERSON MOLDENHAUER: Thank you very
much; do any Board Members have any questions for

Office of Planning?
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MR. MAY: Not for the Office of Planning
but I actually have one for the Applicant.

CHAIRPERSON MOLDENHAUER: Okay then does
the Applicant have any questions for the Office
of Planning?

MR. DUPONT: Not yet.

CHAIRPERSON MOLDENHAUER: Okay then 1’11
turn back to Mr. May to ask a question of the
Applicant.

MR. MAY: Yeah 1 just going back to the
letter that we received from Mr. Edwards. He
wrote 1In his letter that he agreed to drop his
opposition as a result of the four changes to the
application enumerated In an agreement between me
and Ms. Mahan signed on the 5% of February 2011.

So 1 assume one of the four was the change in
the distance from 8.5 to 9.0 or whatever. Can
you tell us what the other three are?

MR. DUPONT: We had originally set the
roof height to the windowsills and he wanted it
to be a little bit lower, so I lowered i1t about

one and a half shingle corsets which allows the
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roof height to basically align with the roof in
the front. Basically 1 tried to line this roof
height up with that roof height up and that
lowered i1t enough to satisfy him. Another,
originally this chimney extended up above the
roof as a typical chimney would and we lowered
down to below the roof edge, 1t’s a gas fireplace
anyway and doesn’t need a chimney of that nature
and sculpturally 1t works just fine and we
reduced the footprint and then we reduced it
again by moving away from the property line.

MR. MAY: Thanks.

CHAIRPERSON MOLDENHAUER: At this point
in time we’ll turn to ANC 3-D is there anybody in
the audience from ANC 3-D, seeing no one present
1’1l indicate that in “Exhibit No. 26” we have a
letter indicating that ANC 3-D held a regularly
scheduled meeting on January 12, with a quorum
present and that they voted 7 to 1 to O to
approve the application submitted by Ms. Ellen
Mahan, obviously this letter would then receive

great weight In support of the application, my
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only question then back to the applicant would be
what was the reason for the one descending vote.

MR. DUPONT: No reason was given that I
can recall.

CHAIRPERSON MOLDENHAUER: No reason was
given, was there a diralog at all about that
individuals concerns or no?

MR. DUPONT: Not by this Commissioner,
the only thing, no 1 really have no i1dea. We
talked about 1t afterwards actually.

CHAIRPERSON MOLDENHAUER: Just curious if
you knew the reason, 1°m sure there was a reason
it’s just a matter of knowing what 1t was.

MR. DUPONT: It may have been that Mr.
Edwards was there.

CHAIRPERSON MOLDENHAUER: Okay but no
matter what i1t does receive great weight iIn
support of the Application. That being said are
there any final questions from the Board Members
for the Applicant? Seeing none are there any
closing remarks from the Applicant?

MR. DUPONT: No I don’t think so.
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CHAIRPERSON MOLDENHAUER: Okay well then
at this point we’ll conclude the hearing, we will
leave the record open for the revised plans and
what we’ll do is we’ll then slate this for
decision on February 15%.

MR. DUPONT: 1 think maybe it would be
smart 1f 1 showed you what the changes are.

CHAIRPERSON MOLDENHAUER: That would be
fine thank you. |If you can provide that to Mr.
Moy thank you.

MR. DUPONT: These three lots they were
going to be four were carved out of a large lot
the subject property was this one, Mr. Edwards
lives here, these houses are literally 20 feet
lower down the slope, as you leaf through that
packet I gave you you’ll see that the houses
basically have a relationship together that’s
rather like a commons and while Mr. Edwards owns
the driveway down the middle the kids all use it,
It functions as a commons and effectively all the
other neighbors are kind of excluded from much

awareness of what goes on iInside except from the
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circle here. The change that was done over the
weekend was exclusively for Mr. Edwards benefit
and basically the two changes, one i1s there’s no
chimney above the roof eave anymore and the other
issue was pulling this corner away from the
property line to be 9 feet to the stone plinth of
the column rather than 8.5 feet to the wooden
column above 1t, so we gave him that setback. As
the lot 1s obviously trapezoidal that’s the
tightest point, you see a little line here that
you will see on the drawings you’ll get where the
original plan had been and we’re much further
than 9 feet away everywhere else. So those are
the only changes.

CHAIRPERSON MOLDENHAUER: Thank you very
much do any Board Members have any other
questions? Seeing none then we’ll, obviously
we”ll wait for the submission If you can get that
in this week that would be great and what we’ll
do is we’ll put this, as long as we get that
prior to this Thursday which is February 10", we

will then have this on the calendar for decision
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on the 15", thank you.
Application No. 18166

MR. MOY: Before I do that 1 just want to
say for the record that when I read the
advertisement we had a typo In our caption where
I had the underlying zone as R-1-B which should
have read R-1-A. Then next Application 1is
Application No. 18166 this i1s the Application of
the Government of the District of Columbia
Department of Housing and Community Development
on behalft of Paramount Development LLC; pursuant
to 11 DCMR 3103.2 for a variance from the lot
area and width requirements under Section 401, a
variance from the lot occupancy requirements
under Section 403 and the Variance from the rear
yard requirements under Section 404, to allow the
construction of a flat, two family dwelling iIn
the R-4 District at premises 501 Rhode Island
Avenue, N.W. (Square 475, Lot 33)

CHAIRPERSON MOLDENHAUER: Thank you very
much Mr. Moy prior to the individuals i1dentifying

themselves for this case for the record 1’ve
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reviewed “Exhibit 24” i1t indicates that Mr.
Benjamin Soto is the managing member of Paramount
Development, LLC, 1 know him professionally and
personally and so I will recuse myself from this
case and Ms. Sorg will take over duties and |
will be back after this case i1s over.

VICE CHAIR SORG: Thank you Madam Chair,
good afternoon before we have you state your
names for the record I guess 1’1l note Tirst that
there subsequent to the advertisement to this
case | guess an amendment has been submitted
regarding the relief that’s required and that’s
in our “Exhibit 287 amending the Application to
include relief from the parking requirements, so
ifT you wanted to go ahead and state your names
for the record.

MR. HORTON: Earle Horton on behalf of
Paramount Development, 1 would say that this case
was brought first as Mr. Moy stated by the
District of Columbia it was subsequently amended
because Paramount Development purchased the

property from the District of Columbia so we’re
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here before you today as Paramount Development.

VICE CHAIR SORG: Great and we also have,
I believe a letter to that effect iIn our record
and that’s our “Exhibit 23”.

MR. BANKS: Andrer Banks I°’m with MWB
Architects.

VICE CHAIR SORG: Good afternoon, if you
would like to go ahead and begin your
presentation.

MR. HORTON: Thank you Madam Chair, good
afternoon we’re here today to talk about 501
Rhode Island Avenue, Square 475, Lot 33 in N.W,
Washington, D.C.; pursuant to Section 3103.2 of
the Zoning Regulations Applicant seeks a variance
to develop a three story building which would
contain two units. The minimum lot width
required 1In this R-4 District i1s 18 feet, there
IS no structure on this lot and the lot
Tluctuates at the front part is 14 feet and at
some of the points it’s a little bit wider but
there’s an average of about 17.5, 17.75 feet of

width. The lot occupancy we’re seeking i1s a 79
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percent the maximum required i1s 60 percent and
because of the lot occupancy we’re seeking
variance, i1t will minimize our rear yard to 5
feet so we’re also seeking a rear yard variance,
there 1s no alley access, or no vehicular alley
access so we’re seeking a parking variance
(inaudible) would be required and last but not
least the lot 1s only 909 square feet, the Zoning
Regulations require 1800 square feet, so just to
recap the uniqueness, the Board of Zoning
Adjustment has jurisdiction to grand the area of
variance requested here and pursuant to Section
3101.2 of the Zoning Regulations. The premises
consist of a vacant lot and have some qualities
which set 1t apart. The uniqueness of this lot
iIs 1t’s a very small odd shaped lot that is only
909 Square feet, that i1s only 14 feet wide at its
smallest point, it is below 18 feet, and most
lots In this square are wider than 18 feet. The
average square footage of lots In this square are
1400 square feet and most lots iIn this square

have alley access. So those are three very
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unique characteristics that are with this lot.
Also the uniqueness of the lot gives us very
practical difficulty in trying to develop
anything on this lot. The odd shape and
dimensions and uniqueness | just stated sort of
doesn’t lend itself to actually building a
building that would be useable by anybody and
that would be In conformance with the
neighborhood you would be dealing with a very
small odd shaped building that wouldn’t be very
user friendly or be able to give comfort to
anybody that would want to live in there. Also
without the variances obviously without the
parking variance, without the lot area variance
and without the lot width variance nothing can be
built on this lot at all, so you would always
have a vacant lot in this neighborhood which is
doing well, coming back, a lot of structures are
being build, houses are being renovated, you have
a very vibrant neighborhood and you would have
this lot that would just be sitting here, always

vacant which would be unfair to the Applicant
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because 1t would not have any economic use
whatsoever. So there is the extreme practical
difficulty and the uniqueness also gives 1t undue
hardship on the Applicant. The third prong of
the test we fell that there would be no adverse
impact to the neighborhood o the community
because we’re only talking about a structure that
we think would be In conformance with the
existing structures i1In the neirghborhood and most
of the structures in this square are actually
over 60% lot occupancy. We feel that there is
metro right down the street so give me a parking
variance would not be a big problem. Also from
the Office of Planning Report it does look like
they have checked in with the DOT and there would
not be probably a likelihood of getting a curb
cut allowed for this property so really there is
no way to put parking on this property. Also we
have the ANC 2-C voted during their February
meeting, unanimously voted during their February
meeting to support this Application and those are

the points we want to bring before the Board for
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your consideration in granting this variance
hopefully today. Also I want to have my esteemed
Architect Andreil Banks who has been doing work in
this area for a very long time; | give you a
little overview on the project, thank you.

VICE CHAIR SORG: |If 1 can interrupt
before you begin Mr. Banks, one of the things
that was not present In our record was a letter
from the ANC, can you tell me again when did
you make a presentation to them and they voted.

MR. HORTON: Presentation, last week and
it was February 2, at 6:30pm at the Walter Daniel
Library and the Board had a quorum and they all
voted to support this Application, they promised
me they would submit a letter so I’'m a little
surprised, and they have a very good Chairperson
over there Mr. Padou so I1°m sure i1t’s coming if
it’s not here.

VICE CHAIR SORG: Okay yeah I don’t think
we’ve received anything yet but perhaps if they
do submit something we can supplement the record

with that. Go ahead Mr. Banks.
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MR. BANKS: As Mr. Horton has mentioned
the lot 1s a very irregularly shaped lot; Rhode
Island Avenue i1s located here. It is iIn a
continuous row of existing row houses and
apparently at some point the structure in this
lot was removed so there are continuous, actually
the unit on this which would be the east side is
existing which 1s a corner lot and then there are
continuous row houses that continue down Rhode
Island Avenue toward the west. The lot i1s very
irregularly shaped 1t leads to a walkway that
goes to a five foot alley that actually leads out
to the alley, so there’s really no real alley
access except for the pedestrian walkway access
to the alley that’s at the rear which kind of
limits our access for parking. The existing
structures that are on both sides are very close
to or In access of 80% lot occupancy as they
currently exist. So the shaded area that we show
here indicates the lot occupancy that we
anticipate for this new structure. In that

layout we would have two units with two stories
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each at about 715 square feet per floor with a
basement level that would be located here for the
first unit with two bedrooms and two baths, and
on the main entry level from street level there
would be living, dining and kitchen on the first
floor with access up to the second unit. The
second unit would be similar In that you land at
the living level on the second floor, the living
dining and kitchen and then on the third floor
would be the two bedrooms, two bath arrangements.
We have a GIS map from the District of Columbia
GIS Map access which shows a lot located here.
You can see where the alley is located and where
the pedestrian access but our property actually
begin at this point and goes this way so you can
see that the property around 1t do In most cases
exceed or come very close to the 80% lot
occupancy that we’re suggesting for our lot which
IS again a vacant lot that’s located right at
this point and this i1s just kind of a conceptual
idea of how we think the property could exist,

you can see here in the shaded areas the existing
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corner lot located here i1s somewhat higher than
what we’re anticipating doing and then the second
property adjacent to us on the east site Is a two
story unit.

VICE CHAIR SORG: Thank you Mr. Banks. So
does that conclude your presentation? Do Board
Members have questions for the Applicant?

MR. MAY: 1 certainly cannot tell from
the drawings I have and i1t’s kind of hard to tell
from here but what i1s the facade actually made
of?

MR. BANKS: It will be masonry and metal
cladding.

MR. MAY: What kind of masonry?

MR. BANKS: Brick masonry?

MR. MAY: Bricks.

MR. BANKS: Yes.

MR. MAY: Because it looks like it could
be block and that set off alarm bells, okay. And
then 1s that an accurate depiction of the height
of the two-story building next door it seems very

short.
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MR. BANKS: Yes we basically did it from
projections from photographs that we took.

MR. MAY: Okay i1t only looks about a story
and a half. Okay is the lowest level the two
bedrooms is that a basement or a cellar?

MR. BANKS: It would be a cellar; we’re
purposefully not extending more than four feet or
half the story height above the grade.

MR. MAY: 1 just want to clarify. Now
I’m looking at a vicinity map that chose roughly
the lot and this i1s submitted by the Office of
Planning i1t’s pretty close to what you have
there. Can you tell me how far back into the lot
the buirlding actually will go on that? 1 don’t
see in any of the plan depictions.

MR. BANKS: It would actually extend about
46.78 feet on the west side and about 42 feet fee
on the east side.

MR. MAY: Okay so we have that drawing
that depicts the footprint?

MR. BANKS: That i1s correct the gray

area.
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MR. MAY: And then what’s that extra
little piece of land because you’re not butting
right up into the house around the corner there,
you see what 1°m talking about? At the rear
there, there’s a little bit of a yard that
belongs to somebody.

MR. BANKS: No microphone.

MR. MAY: And so you’re going right up
against that property line there at the corner?
And your property i1s going to wind up with just a
little triangle of a yard back there?

VICE CHAIR SORG: Excuse me there’s a
protocol that we have to follow In this and
certainly we’ll give everybody a chance but if
you could set those down so that members of the
audience can also see we’ll definitely get to all
of the neighbors and individuals who want to
weigh In on this project okay. Did you have
something to add Mr. Horton?

MR. HORTON: No Madam Chair.

MR. MAY: If 1 could just ask the, 1t’s

not clear from the plans but there will be access
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to the yard, the rear yard from the ground floor
unit, correct?

MR. BANKS: That i1s correct; there will
be a patio door from the ground floor unit, yes.

MR. MAY: Then is there going to be some
sort of a light well or something?

MR. BANKS: Yes for the widows to the
lower level yes.

MR. MAY: And then there will also be a
deck and a stairway down from the upper level
units.

MR. BANKS: That’s correct.

MR. MAY: I mean 1t’s helpful to actually
see a full site plan and not just the building
plans to understand what some of the impacts all,
so that”’s why I have to ask a lot of these
questions. The property next door that short two
story building looks like 1t”’s of relatively
recent vintage it doesn’t look as old as the one
on the corner is that right?

MR. BANKS: I would agree.

MR. MAY: And so 1t looks like 1t’s got a
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court that’s adjacent to your property but it
doesn’t look like 1t’s compliant i1t looks like
it’s only like, there’s like a two or three foot
jog 1In the wall?

MR. BANKS: 1°m not that familiar with it
to be able to answer that question.

MR. MAY: Okay, another reason iIs to see
this 1In the full context, I mean. It looks like
it may be two feet, and i1t looks like there
actually are some windows at the very end of that
but 1°m guessing that those are the only windows
that are all the way toward the back of that
wall?

MR. HORTON: That’s our understanding,
yes sir.

MR. MAY: Again some of the stuff would
be easy to see 1T we had a site plan that kind of
showed that. |1 think my gquestions are answered,
thanks.

VICE CHAIR SORG: Do other Board Members
have questions for the Applicant? Okay, | don’t

have questions at this time so at this point
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we”ll move to the Office of Planning for their
report.

MR. JESIEK: Thank you Madam Chair and
Members of the Board, my name i1s Matt Jesiek,
before I begin 1 wanted to note that the Office
of Planning received a revised set of plans on
January 31°' and 1 just wanted to be sure that the
Board also had those plans in front of them
because 1t did correct some of the dimensions of
the structure and provided a more correct floor
plan. In terms of the variance test the Office
of Planning does feel that the Application meets
the three part variance test certainly as has
been described the lot i1s extremely small 1t’s
the second smallest lot on the square, In fact
the average lot size 1s about 500 square feet
larger than the subject lot and the panhandle
portion of the lot i1s certainly a unique feature.
These exceptional conditions give rise to
practical difficulties in regards to lot width
and lot area these are of course existing

conditions and without relief to those provisions
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the lot would be unbuildable. In terms of lot
occupancy and rear yard we feel that i1f the
regulations were strictly applied that would
result in a dwelling unit with an unreasonably
small floor plan so OP feels that a large
footprint would make the new units more
marketable. It should also be noted that i1f this
lot met the R4 minimum of 1800 square feet the
lot occupancy would be well below the maximum of
60% 1n fact i1t would be around 39%. In terms of
parking as was noted earlier there’s no vehicular
access to the site and the property is within
walking distance in fact about two blocks from
the Shah Metro Station and a number of bus lines
as well, so there’s adequate transit access. We
feel that the relief could be granted without
detriment to the public good In fact construction
on this infield lot would be a benefit to the
neighborhood, also we feel that the scale of the
building 1s not iInconsistent with adjacent or
nearby properties. We also feel that the relief

would not impart the intent of the Zoning
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Regulations while the R4 i1ntends to promote a
certain form of development i1t did not intend to
entirely prohibit development on a vacant
buildable lot. So the Office of Planning
recommends approval of the variances and again |
just wanted to reiterate that we received new
plans on January 31°' and 1 just wanted to be sure
that the Board had also received those as well
because they did correct some of the dimensions
on the building floor plan which 1 think 1s an
improvement.

VICE CHAIR SORG: We did I believe that’s
our “Exhibit No. 30”. Do Board Members have
questions for the Office of Planning? | have one
question given the guestions that Mr. May was
asking of the Applicant regarding the kind of,
the angle of the proposed project to | guess what
looks like the small court created by the
property to the left and the rear yard. Can you
comment on any possible effects In your opinion
in that area?

MR. JESIEK: 1t’s impossible to give a
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complete evaluation without knowing the dimension
of that court. |1 think normally i1f 1t were
around a three foot dimension we would say that
IS, you know provides adequate access for
maintenance of that area, 1t looks like that
court could be approximately that wide i1t’s hard
to judge from the photographs. |If 1t Is more
narrow that could present future maintenance
issues for that adjacent property owner. So this
design could potentially, or well 1f we could
first find out what the dimension of the court 1is
that would be helpful, i1f 1t iIs very narrow maybe
this design could respond to that although i1t’s
hard to say without giving the full context.

MR. MAY: 1 would just note that i1f you
count the bricks 1t’s three bricks wide so that’s
two feet, it’s a little hard to see but, so it’s
going to be very, very narrow, not that there’s
much to do because i1t seems like i1ts not on this
Applicant’s property but 1t’s not a desirable
condition. It just seems odd that the building

next door would have been built that way because
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it does look like 1t more recent vintage.

VICE CHAIR SORG: Are there any
additional questions from Board Members for the
Office of Planning? Seeing none does the
Applicant have questions for the Office of
Planning?

MR. HORTON: No I just want to commend Mr.
Jesiek for his hard work and communicating with
us and hopefully we answered all the questions he
had, thank you.

VICE CHAIR SORG: Thank you and at this
time 1 will see 1If there’s anyone from ANC 2-C in
the audience? Yes please your from ANC 2-C okay
come on up and take a seat at the table, you can
turn on the microphone and state your name and
home address for the record please.

MR. GRAHAM: Good afternoon my name 1S
James Graham; my parents own the property at 1714
5™ Street, that’s the corner house.

VICE CHAIR SORG: [I°m sorry there must be
a misunderstanding, I’m looking for ANC

Commissioners, you’re a neighbor, perhaps there’s
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a little bit of lack in clarity in what 1 was
asking for, | was looking for representatives
from ANC 2-C, that’s okay you can keep your seat
and we’ll get you in just a second, so seeing,
realizing nobody In the audience from ANC, 1711
note that we’ve not received a letter but the
Applicant has testified that they attended a
meeting and presented the project to the ANC on
February 2, also testified that the ANC voted iIn
support of the Application so hopefully we’ll be
able to get a letter In our record from that
meeting. So with that said we will now turn to
any parties i1n support of the application iIn the
audience? Okay all the individuals i1In the
audience why don”t you come and take a seat at
the table and we’ll figure out what your
positions are. So why don”’t we start with you
sir, nobody else raised their hand for neighbors
in support but you seem to have a little bit of
possibility there. So go ahead and why don’t you
state your name and home address for the record.

MR. STEED: MY name i1s Andrew Steed I
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live at 503 Rhode Island Avenue; I live in that
short structured building that’s on the diagram
there.

VICE CHAIR SORG: Okay, I guess what
we”’ll do 1s we can provide each of the
individuals here to testify with 3 minutes to
testify and 1T you have questions about the
process then we can address those at the end of
your presenting your concerns or thoughts about
the project okay.

MR. STEED: Okay I’m in support of him
building the building 1 don’t have a problem with
that, my concern was how it would effect my
property with the basement going down, there was
only two concerns that I actually had, basement
being one and how i1t would effect my foundation.

The other was the parking, the changing of the
sign that 1 saw that 1 wasn’t aware of until
February 2", so now that’s been explained to me
I’m okay with that. |1 had other concerns but
they’ve been addressed.

VICE CHAIR SORG: Okay so the Applicant
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shares his plans with you and..

MR. STEED: I came to see the drawing as
well but he told me his idea.

VICE CHAIR SORG: Okay so it sounds like
you were explained the parking variance and so
you understand that, and then what is your
concern regarding the basement specifically?

MR. STEED: [It’s my understanding that’s
going to be a basement there, 1 do not have a
basement and 1 don’t know how that’s going to
affect the structure of my foundation 1f any.

VICE CHAIR SORG: Okay that’s something
that’s certainly a fair question of a neighboring
property that’s doing construction, unfortunately
that’s sort of more of a construction guestions,
iIt’s not something that’s under the jurisdiction
of this Board to decide on also not relevant to
the two areas of relief that we’re looking at
here. It sounds though like the Applicant i1s |
would hope and of course encourage willing to
help the neighbors especially of course the

adjacent neighbors to understand the possible
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impacts of construction especially with regard to
excavation in the basement and can share some
plans and safeguards that are going to be made to
the shared property line there. Is that
something you wanted as an Applicant?

MR. HORTON: Yes and when we talked 1 did
explain to him the under pinning process and the
precautions were would take and the iInsurance we
would have to protect his interest and we still
plan on having those things for him.

VICE CHAIR SORG: So Mr. Steed i1s that
then something with continued communication that
care would be taken i1s that something that would
satisfy your concerns as the adjacent neighbor.

MR. STEED: And that little section that
you’re talking about In the back 1t’s like 2
feet, maybe 26 inches. As long as iIt’s
accessible 1°m okay.

VICE CHAIR SORG: Okay thank you very
much for coming down we appreciate 1t. Lets move
on to Mr. Graham, sorry to cut you off earlier.

MR. GRAHAM: That’s quite alright, as I
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was speaking, 1°m not against this or my family’s
not.

VICE CHAIR SORG: I’m sorry would mind
restating your home address?

MR. GRAHAM: 1714 5 Street that’s a
corner lot, that’s on 5% Street, that’s adjacent
to 1t. But we had a couple of concerns because
we’re the property line that section that Mr. May
was talking about. 1 think we need to try to
address that issue of where that property line,
boundary runs for our emergency exit. We have a
back door on the first floor and we also have a
basement door, along with that we have two
windows so how’s that going to impact that part
of, 1T your taking the back yard relief that he’s
asking for, how 1s that going to be connected or
effecting our property that iIs our concern.

VICE CHAIR SORG: So i1t sounds like your
concern 1s retaining the exit or the egress that
you have from the back of your property?

MR. GRAHAM: We definitely have to have
that yes that’s from along about 25 feet back
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from that wall that he’s talking about for the
alley.

VICE CHAIR SORG: I think this i1s perhaps
a little bit outside of the purview it sounds
like 1t may be something that Mr. Banks could
address.

MR. BANKS: As 1 understand i1t, his exit
would have to be going to his property so we are
staying within the bounds of our property so we
should not be limiting or closing any exit that
he has that is onto his property.

MR. MAY: Do you know for a fact that the
windows and the two exits are actually on to his
property?

MR. BANKS: I don’t know for a fact, no.

MR. MAY: Do you know for a fact where
they are located are they onto your property?

MR. GRAHAM: Yes.

MR. MAY: So there really shouldn’t be
any conflict.

VICE CHAIR SORG: Okay so does that take

care of your concerns a little bit or.
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MR. GRAHAM: 1’m not for sure about the
(inaudible) I was just asking, how much space is
going to be allowed 1t he’s running back his
building coming back 40 something feet back from
the front is that going to be connected to my
house as 1 know 1t’s going to be connected to the
house, that means is it going to stop right at
the windows or what, because | haven’t seen a
plan that we were asking to see. |Is 1t going all
the way back to the window and the basement door
or the connection of i1t, because back 1In the area
is part of my property also?

VICE CHAIR SORG: 1 hear you, so basically
we can look at of course how the Applicant is
building on their property but it sounds like
what Mr. Banks i1s iIndicating is that the project
will end at that corner.

MR. BANKS: That’s correct.

MR. GRAHAM: If that’s what they say is
going to happen I°’m fine with that.

VICE CHAIR SORG: Thank you very much, we

had one other i1ndividual who was interested iIn
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testifying, who is apparently not going to be

coming forward. Do any Board Members have any
additional questions for any of the individual
neighbors or for the Applicant?

MR. MAY: I just want to clarify one more
time, 1 know you said that the front facade would
be brick masonry but looking at the more recent
drawing submission i1t’s a little bit clearer
about what’s being indicated on that drawing and
it indicates precast concrete on that front so is
that note incorrect?

MR. BANKS: Yes actually we at one point
did look at precast concrete but 1t Is now going
to be brick masonry after we looked at the
context of the rest of the neighborhood so the
darker color that you see here will be brick
masonry.

MR. MAY: Okay.

MR. HINKLE: So I’m sorry what is the
lighter color, what is that material?

MR. BANKS: The lighter color was a metal

clad panel arrangement. These sketches were
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relatively preliminary I mean we’ve got to do a
lot more study with the context of what’s in the
rest of the neighborhood, so these were kind of
just some ideas of what could be developed.

MR. MAY: You know I think the
complication i1s that whatever we vote to approve
today your going to be bound to and i1f you wind
up changing i1t you wind up having to come back
here, so 1 think at the very least we might want
to have a revised drawing that indicates
correctly that i1t’s brick masonry.

VICE CHAIR SORG: So that being said |
think, 1°m sorry Mr. Hinkle did you have another
question?

MR. HINKLE: Yeah 1| had a question for
the Architect and I’m trying to understand the
plans a little bit and I°m looking at the
stairways in particular on the basement floor and
the ground floor and just trying to understand on
the ground floor you have a straight run going up
and then 1 believe going down to the basement

level you have a turn in there, and I don”t quite
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understand and maybe 1°m just not reading the
plans correctly. Do you have enough head room on
that turn that goes iInto the basement, how does
that work?

MR. BANKS: Yeah, you know 1t’s got to be
worked out, but we’ll definitely design i1t to
have enough head room to make the turn but we
need to basically make the turn so we can get
back to the center of the unit to have
development of the bedroom that’s at that level.

Either way we do i1t we’re going to have to have

a 6 foot width to get back to the rest of the
unit, once we come down from this point so it
basically does have to turn to get back to a
point where you can get to the second bedroom.
So i1t would either be a hallway or stairs, so our
thought 1s to make it stairs and make a turn come
back to a common landing that gets access to both
bedrooms.

MR. HINKLE: Okay but with the floor to
the ground floor, 1°m not quite understanding how

you have enough head room right there to make
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that turn to go down to the basement floor.

MR. BANKS: We have lots of distance here
that we can put additional run to make sure that
the head room works. This i1s the part where we
start going down so we have plenty of space here
to make sure that that point once we make the
turn will have enough head room to make the turn.

MR. HINKLE: Okay.

MR. BANKS: It may be that the
representation that they’ve shown here i1s not
quite accurate but you know the number of stairs
that we need or risers that we need to get down
to this level and have head room we’ll provide.

MR. HINKLE: I think i1f we’re talking
about some revised plans | would like to see a
section to see how this works.

VICE CHAIR SORG: Okay yeah, so are there
other questions that Board Members have for the
Applicant? Seeing none | had given opportunity
for individuals to come forward and testify I
will since you did stand up once I will give you

an opportunity to come forward and testify. Why
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don’t you take a seat at the table, we can only
take comments on the record so you would have to
sit down state your name and home address for the
record i1f you wanted to state your concerns.
(Unknown person speaking off the microphone)

VICE CHAIR SORG: |If you can do me a
favor and speak on the microphone on the record
this preceding needs to be done on a public
record, you can just take a seat in the chair
behind you. Tell us your name and your home
address and then we can get to whether you would
like to support or oppose. | cannot accept
testimony from those people who are not willing
to i1dentify themselves. Otherwise we can’t know
really what we’re dealing with and how you’re
affected by the project.

(Unknown thank you madam chair off microphone)

VICE CHAIR SORG: Okay 1 think we’ve
gotten he Board questions out of the way does the
Applicant have any closing remarks.

MR. HORTON: Yes Madam Chair I would just

like to say In conclusion that we feel the

OLENDER REPORTING, INC.
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036
Washington: (202) 898-1108 / Baltimore: (410) 752-3376
Toll Free: (888) 445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

211

Applicant has satisfied all the requirements for
the i1ssuance of the variance requested to develop
a three story building on this vacant lot, we
think we’ve proven this lot is unique, that the
unigueness cases practical difficulty and that
building will not have any adverse impact on the
community. We would like to obviously submit the
additional information requested by Board Members
and then be able to get a best decision in short
order with a reorder summary, thank you Madam
Chair.

VICE CHAIR SORG: Okay thank you, so |
think that because we’re requesting some updated
plans on this application namely 1 think 1°d like
to see a Tull site plan as we discussed earlier
in the hearing, Mr. Hinkle 1 think has requested
a section showing the stair and how that layout
will work as well as revised elevation showing
the proposed materials and any other updates that
are coming with the plans. As you may have heard
In our previous hearings we need to make sure

that we make a decision based on the most updated
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plans because once you do that, that’s what it
i1Is. So | think what’s we’ll do 1s we will
conclude our hearing now on this case and leave
the record open for those things that we’ve
requested and then we can set our decision..

MR. MAY: 1 just wanted to add one think
with regard to the site plan if that’s okay, and
that 1s that 1f 1t’s possible for you to
indicate, well 1 guess confirm maybe you can just
provide a photograph of the back side of the
neighboring property so that we know that in fact
that all of their windows and exits and such go
on to their property, | mean 1If it goes on to
your property your going to wind up blocking them
and there’s nothing to stop that but it would be
good to just know.

VICE CHAIR SORG: Thank you Mr. May 1°m
glad that you mentioned that, it would be
important to see the other views of the property
as well as a detailed dimension and indication of
where that is located. So with that said what we

will do 1s we will schedule this case for
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decision.

MR. MOY: 1Is the Board wishing to have a
copy of the ANC letter.

VICE CHAIR SORG: Yes of course 1f one
exists, and we would like to get that i1n the
record. How long do you think you would need to
submit the revisions and additional information
that we’ve requested?

MR. BANKS: We could have them to you by
Thursday, so we can get onto the next review.

MR. HORTON: And I will follow up with
ANC tonight to check in on the status of the
letter.

VICE CHAIR SORG: That would be great, do
we have a..

MR. MOY: Well there’s room on the
schedule Madam Chair to hear a decision next week
on the 15" if the ANC letter would be ready by
them or the following week, there’s not hearing
so the next hearing date would March 1°' so those
are the two potential dates, February 15 or March
15t
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VICE CHAIR SORG: We’re relying on you to
wrangle the ANC letter and so i1f you feel
confident then we can set it for next week or the
next date would be March 1°°.

MR. HORTON: We think the 15" is doable.

VICE CHAIR SORG: Yeah what we’re going
to need you to do then i1s we’re going to have to
have all of this submitted by Thursday, that’s
the 10", yes?

MR. HORTON: No problem Madam Chair.

VICE CHAIR SORG: Okay then we will set
this for decision in the morning on February 15%,
thank you very much.

MR. HORTON: Thank you.

Application No. 18153

MR. MOY: The next and last case for
public hearing before | read the advertisement
Madam Chair this Application has been amended to
remove the request for Zoning Relief from Section
2101.1 parking requirements. So the

advertisement for this Application now reads as
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follows. This Application No. 18153 of Julie
Norton; pursuant to 11 DCMR 3104.1 for a special
exception to allow an addition to an existing one
family row dwelling under Section 223 not meeting
the lot occupancy Section 403 and the non-
conforming structure (Subsection 2001.3)
requirements in the DC/R4 District at premises
1461 S Street, N.W. (Square 206, Lot 25).

CHAIRPERSON MOLDENHAUER: Thank you very
much Mr. Moy. Would the Applicants introduce
themselves?

MR. LAWLER: My name i1s Steve Lawler |
live at 120 4™ Street, S.E.

CHAIRPERSON MOLDENHAUER: I saw the
Applicant earlier In the audience did she have to
leave or i1s she coming back?

MR. LAWLER: No she’s not coming back.

CHAIRPERSON MOLDENHAUER: I just wanted
to clarify for the record 1f she was going to
come we’d wait a few minutes. 1’11 turn to you
but 1 know that obviously this case has been

revised since last time we saw 1t, to a very
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simple straight forward 223 case and so 1 think
that the record is fairly full not that you’ve
taken away the variance issue iIn this case and
just left 1t with a 223, that being said i1f
there’s anything that you would like to add for
the record please go ahead and do so.

MR. LAWLER: No we haven’t really, yes as
you said everything’s been kind of simplified
It’s a straight special exception and 1°m not
sure 1T the ANC or the DuPont Circle Conservancy
forwarded the letters of support from adjacent
neighbors but I have them here 1f you need them
for the record.

CHAIRPERSON MOLDENHAUER: That would be
great we don’t have those in our updated revised
Application, so If you can provide those to Mr.
Moy we can get copies.

MR. MOY: Madam Chair 1’11 pass these to
the Board 1 only have one set.

CHAIRPERSON MOLDENHAUER: Okay we’ll pass
them around so we can look at them now and we’ll

make copies for our file later on. That being
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said I’m assuming i1s there anything else that
you’d like to add to the Application or to the
file 1In this case.

MR. LAWLER: No 1 think i1t stands for
itself.

CHAIRPERSON MOLDENHAUER: Okay what we’ll
do 1s we’ll move forward and see It there are any
individuals i1n the audience In support or iIn
opposition of this case. Seeing none we’ll move
to the Office of Planning for their report, their
supplemental report rather.

MR. JACKSON: Good afternoon Madam Chair
Arthur Jackson, Office of Planning, | just wanted
to highlight that in our previous report dated
December 29%", we recommended approval to the
Special exception for the proposed additions but
we did not support the variance relief, we
support request for Special exception relief to
increase the lot occupancy to 67% for the
proposed garage, rear garage and that concludes
our summary of the Office of Planning Report.

CHAIRPERSON MOLDENHAUER: 1 don’t have
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any questions of the Office of Planning does any
other Board Members have any follow up questions
for the Office of Planning? Seeilng none does the
Applicant have any questions for the Office of
Planning?

MR. LAWLER: No I don’t

CHAIRPERSON MOLDENHAUER: Thank you then
what we”’ll do now i1s we’ll turn to see i1If there’s
any updated report from the ANC. You had
indicated that you had, 1 just kind of briefly
looked through these letters do you have anything
from the ANC, there i1t i1s, okay so 1n Application
1461 S Street, | don’t see anyone in the audience
from ANC 2-B, there’s no one else iIn the
audience, but 1’1l iIndicate that we have 1In our
record “Exhibit No. 31, which indicates that on
December 8, 2010, the ANC 2-B held a meeting, it
does not unfortunately in this letter indicate
that 1t was a properly noticed meeting nor does
it Indicate that a quorum was present, It does
state that they voted unanimously 7 to O to

support both the special exception and the
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variance. That being said while we’ll recognize
this as a letter of support, we cannot give it
great weight because i1t doesn’t satisfy our
requirements. Our requirements in order to give a
letter of the ANC great weight would be that it
indicates that they had a properly noticed
meeting and that a quorum was present and they
voted on the specific type of relief that’s being
sought. We will recognize the fact that it 1s a
letter of support and that we also as | iIndicated
earlier have letters from the neighbors which you
provided us of support, however she will not
receive the great weight of standard. That being
said with no one present from the ANC we’ll turn
back to the Applicant for any closing remarks or
rebuttal statements.

MR. LAWLER: 1 believe you have the
letter from the ANC that was a subsequent letter
that was i1ssued after we withdrew the request for
a variance that restates their level of support
or the ANC support without the variance.

CHAIRPERSON MOLDENHAUER: No the letter |1
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have still talks about, it is dated January 27,
2011, but i1t does still reference, 1t does
reference the variance and i1t indicates that the
Applicant has withdrawn 1t’s variance request and
the ANC has not changed i1t’s position. Are you
indicating that there’s a prior letter that may
satisfy all the standards.

MR. LAWLER: No I misspoke right, have
the same letter here which says we understand at
our December 8" meeting that the Applicant has
withdrawn the variance request; 1 just wanted to
make sure we had the same.

CHAIRPERSON MOLDENHAUER: 1t identifies
that they are supporting both requests but they
understand i1t’s been withdrawn but 1t still
unfortunately doesn’t satisfy the same for great
weight but we will look at 1t as evidence of
support. That being said 1s there anything else
in regards to the revised plans or the 223
Standard that you’d like to i1dentify on the
record?

MR. LAWLER: No thank you.
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CHAIRPERSON MOLDENHAUER: Okay, that being
said then at this point iIn time are there any
final questions from Board Members, there are.

MR. MAY: Yeah 1°m sorry, I’m getting
caught up In this case, | did have to read the
record from the previous hearing so I’m not quite
as tuned i1n to the entire i1ssues but just so |
understand at this point now what’s being
proposed in terms of the garage structure,
whatever you want to call it, carriage house 1s
it will be useable as a garage and that the
driveway that leads to i1t which is really just a
paved portion of the public space will remain
intact or 1t will be revised, improved, I mean
there was no site plan indicating what was going
to happy with 1t.

MR. LAWLER: 1 believe the site plan shows
the existing concrete pad that would remain
without change.

MR. MAY: Okay it says existing driveway
it didn’t note to remain, so. That was an i1ssue

for some people on this case, many people wanted
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that to simply go away because i1t was being used
a parking pad and 1 trust that the future use is
not going to be a parking pad right?

MR. LAWLER: Right we have a garage now
for that purpose.

MR. MOY: Right, and just to reiterate
with the Office of Planning your okay with that
arrangement of coming in off the alley, going
through the public space over that existing
driveway and then into the garage.

MR. JACKSON: Yes, we’re looking at that
as being a driveway for access nothing more.

MR. MAY: A driveway without a curb cut
actually, not too back 1t’s a twofer.

MR. JACKSON: Yes.

MR. MAY: Alright that was it for my
questions.

CHAIRPERSON MOLDENHAUER: Any other Board
questions for the Applicant? Seeing none then i1f
there are no additional comments from the
Applicant that will conclude this hearing and we

will enter into deliberation. | will start us
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off, this Applicant 1nitially came before us with
a varitance and a special exception and upon |
think the Applicant reviewing I guess their plans
they’ve determined to revise their plan and
submit 1t back before us as just a simple 223
without request any variance relief and that
being said initially I think we had reviewed this
and indicated that the plans just needed to be
changed so that we had final plans 1In our record
ifT they wanted to simply do the 223 and 1 think
that’s been done. The ANC’s i1n support, the
neighbors are i1n support and I think that this
modification is very minimal we’re talking 60 to
67% iIncrease iIn the lot occupancy where obviously
they’re not going above 70 and the way that
they’ve now revised the plans for the garage |
think is satisfactory to HPRB as well as to OP
and as well as 1t 1s to us. We don’t have to
look at the variance we’re just simply looking
the potential light and air issues, compliance
with Zoning requirements for this property and

for the neighboring properties and how 1t might
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affect them and 1 think that obviously since this
garage has been iIn existence for so many years
there’s really no major change in regards to the
addition. That’s being made to light and air to
any neighboring properties or any adverse aspect
to neighboring properties. That being said I
have no i1ssue with approving this request and |
would open up the floor to any further
deliberations for Board Members, seeing none |1
assume then that all the other members agree and
I will then submit a motion, a motion to approve
Application 18153 for special exception relief
pursuant to Section 223 to increase the allowable
lot occupancy under 403 of the Zoning regulations
from 60 to 67% for the proposed rear garage
addition to the existing flat located at 1461 S
Street, N.W., I should say the existing building
located at 1461 S Street, N.W., motion has been
made 1s there a second?

MS. SORG: Second.

CHAIRPERSON MOLDENHAUER: A motion has

been made and seconded all those in favor say
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aye, aye.

CHORUS: Aye.

MR. MOY: Staff would record vote as 4 to
O to 1, this 1s on the motion of Chairperson
Moldenhauer to approve the Application for
special exception relief 223 not meeting lot
occupancy 403 and non-conforming structure
provisions under 2001.3, seconded motion Ms.
Sorg, also In support of the motion Mr. Hinkle
and Mr. Peter May, no other Board Members
participating, so again the final vote i1s 4 to O
to 1.

CHAIRPERSON MOLDENHAUER: Thank you very
much Mr. Moy and seeing that there are no parties
in opposition to this case we’d like to waive our

requirements and ask that a summary order be

iIssued.

MR. MOY: Very good, thank you Madam
Chair.

CHAIRPERSON MOLDENHAUER: Thank you very
much.

MR. LAWLER: Thank you.
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CHAIRPERSON MOLDENHAUER: Thank you, and

that then concludes our hearings for this

afternoon, and we will reconvene next Tuesday.

Ended: 3:30pm
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